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TOWN OF PLATTSBURGH
TOWN BOARD SEMI-MONTHLY MEETING
August 16, 1999

Resolution No. 99-208
Motion by: Andrew Winterkorn

WHEREAS, on August 2, 1999, Mr. Renadette introduced Local Law #2 of the year
1999, entitled;

“A LOCAL LAW ENACTING REGULATIONS PURSUANT TO SECTION 253 (C)
OF THE TELECOMMUNICATIONS ACT OF 1996 GOVERNING THE USE AND
OCCUPANCY OF THE TOWN’S RIGHTS-OF-WAY AND TOWN-OWNED PROPERTY
BY WIRELINE TELECOMMUNICATIONS SYSTEMS AND SERVICE PROVIDERS,
INCLUDING THOSE SERVICE PROVIDERS KNOWN AS CABLE OPERATORS AND
OPEN VIDEO SYSTEM OPERATORS. AND INCLUDING PROVISIONS FOR
INSURANCE. REPORTS AND RECORDS, COMPLAINT PROCEDURES. CONSUMER
PROTECTION MEASURES. CONSTRUCTION AND CONSTRUCTION-RELATED
REQUIREMENTS, SAFETY REQUIREMENTS. MUNICIPAL COMPENSATION
INCLUDING FRANCHISE FEES AND/OR RENT, RATE REGULATIONS PROVISIONS,
OPERATIONAL PROCEDURES. TERMINATION AND REVOCATION OF A
FRANCHISER OR OTHER USE AND OCCUPANCY OR OPERATING AUTHORITY.
FINES AND/OR PENALTIES. AND HEALTH AND WELFARE MEASURES: AND
PROVIDING AN EFFECTIVE DATE.”

And;

WHEREAS, by Resolution #99-186, the Town Board of the Town of Plattsburgh set a
public hearing to receive public comment on said Local Law, to be held on August 16, 1999, at
6:30 PM, prevailing time, at the Town Hall, 151 Banker Road, Plattsburgh, and,;

WHEREAS, the required public hearing on said proposed local law was duly held on
August 16, 1999 at 6:30 PM, prior to this meeting of the Town Board, and,

WHEREAS, it is the opinion of the members of the Town Board, that the best interests
of the Town of Plattsburgh will be served by the adoption of said proposed Local Law as Local
Law No. 2 of the year 1999, now, therefore, it is

RESOLVED, that introductory Local Law No. 2 of the year 1999 entitled;

“A LOCAL LAW ENACTING REGULATIONS PURSUANT TO SECTION 253 (C) OF THE
TELECOMMUNICATIONS ACT OF 1996 GOVERNING THE USE AND OCCUPANCY
OF THE TOWN'S RIGHTS-OF-WAY AND TOWN-OWNED PROPERTY BY WIRELINE
TELECOMMUNICATIONS SYSTEMS AND SERVICE PROVIDERS, INCLUDING THOSE
SERVICE PROVIDERS KNOWN AS CABLE OPERATORS AND OPEN VIDEO SYSTEM
OPERATORS, AND INCLUDING PROVISIONS FOR INSURANCE, REPORTS AND
RECORDS. COMPLAINT PROCEDURES., CONSUMER PROTECTION MEASURES,
CONSTRUCTION AND CONSTRUCTION-RELATED REQUIREMENTS, SAFETY
REQUIREMENTS., MUNICIPAL COMPENSATION INCLUDING FRANCHISE FEES
AND/OR RENT, RATE REGULATIONS PROVISIONS, OPERATIONAL PROCEDURES,
TERMINATION AND REVOCATION OF A FRANCHISER OR OTHER USE AND
OCCUPANCY OR OPERATING AUTHORITY. FINES AND/OR PENALTIES. AND
HEALTH AND WELFARE MEASURES: AND PROVIDING AN EFFECTIVE DATE.”




be and the same hereby is adopted as Local Law No. 2 of the year 1999; and, it is further

RESOLVED, that the Town Attorney, acting for the Town Clerk, be and he hereby is
directed to cause said Local Law No. 2 of the year 1999, to be duly filed with the Department of
State of the State of New York, as required by Section 27, subdivision 1, of the Municipal Home

Rule Law.
Seconded by: Gary DeCelle
Discussion: Yes
YES NO
Roll Call: Norman E. Baker X
Gerard A. Renadette X
Andrew D, Winterkorn X
Gary L. DeCelle X
Andrew C. Abdallah X

Carried:
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TOWN OF PLATTSBURGH
Local Law No. 2 of the year 1999

A LAW ENACTING REGULATIONS PURSUANT TO SECTION 253 (c) OF THE
TELECOMMUNICATIONS ACT OF 1996 GOVERNING THE USE AND OCCUPANCY OF THE
TOWN'S RIGHTS-OF-WAY AND TOWN-OWNED PROPERTY BY WIRELINE
TELECOMMUNICATIONS SYSTEMS AND SERVICE PROVIDERS, INCLUDING THOSE
SERVICE PROVIDERS KNOWN AS CABLE OPERATORS AND OPEN VIDEO SYSTEM.
OPERATORS, AND INCLUDING PROVISIONS FOR INSURANCE, REPORTS AND RECORDS,
COMPLAINT PROCEDURES, CONSUMER PROTECTION MEASURES, CONSTRUCTION AND
CONSTRUCTION-RELATED REQUIREMENTS, SAFETY REQUIREMENTS, MUNICIPAL
COMPENSATION INCLUDING FRANCHISE FEES AND/OR RENT, TERMINATION AND
REVOCATION OF A FRANCHISE OR OTHER USE AND OCCUPANCY OR OPERATING
AUTHORITY, FINES AND/OR PENALTIES, AND HEALTH AND WELFARE MEASURES: AND
PROVIDING AN EFFECTIVE DATE.

WHEREAS. the Town Board of the Town of Plattsburgh, New York finds that the health, safety, and
welfare of the citizens of the Town of Plattsburgh, New York requires that a comprehensive Law be
enacted which establishes a regulatory framework applicable to Providers of Broadband Service and
owners or operators of Wireline Telecommunications Systems within its territorial jurisdiction as
permitted by federal and State law:

BE iIT ORDAINED by the Town Board of the Town of Plattsburgh , New York, as follows:

Section 1. Title.

This Law may be known and cited as the Wireline Telecommunications System Law (WTS Law) for the
Town of Plattsburgh, New York.

Section 2. Construction.

This Law shall be construed in accordance with applicable federal and State laws and rules governing
Wireline Telecommunications Systems and Broadband Services, including but not limited to those
known as Cable Systems and Cable Operators who provide Cable Service and Open Video Systems.
With respect to the operation of Cable Systems, the provision of Cable Service and Open Video Systems,
this Law shall be construed in accordance with any applicable rules and regulations of the Federal
Communications Commission and the Public Service Commission, or any successor agency or authority.

Section 3. Scope.’

This Law shall apply within the geographical limits of the Town, including any areas subsequently
annexed by the Town, unless State law prescribes otherwise, or unless State law in some fashion restricts
or alters the effect of this Law to a subsequently annexed area of the Town.

Section 4. Severability.

If any word phrase, sentence, part. section, subsection, or other portion of this Law, or any application
thereof to any Person, entity or circumstance is declared void, unconstitutional or invalid for any reason,
then such word. phrase, sentence. part, section, subsection, or other portion, or the proscribed application
thereof, shall be severable, and the remaining provisions of this Law and all applications thereof not
having expressly been declared void, unconstitutional or invalid, shall remain in full force and effect.
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Section 5. Definitions.

For purposes of this Law, and where not otherwise inconsistent with the context of a particular Section,
the defined terms, phrases, words, abbreviations, and their derivations shall have the meaning given in
this Section. When not inconsistent with the context, words in the present tense include the future tense,
words used in the plural number include words in the singular number, and words in the singular number
include the plural number. The words "shall” and “will” are always mandatory and not merely directive.

“Abandonment™ means the cessation of use of a System and the provision of any Service by or using the
System, or any portion of the System, or any component, facility or equipment of the System or Service
in the Town for a period of time greater than sixty (60) consecutive days.

“Activated™ means the ability to deliver of any type of Service using the System, or otherwise using the
System to transmit and provide Service.

" Activated channel” means a channel engineered for the provision of Services generally available to
residential Subscribers of Users of Service using the System. regardless of whether such Services are
actually provided, including any channel designated for Video Programming Service or Multichannel
Video Programming, including and channels used for Public, Educational or Governmental Access.

" Affiliate” means, when i_xsed in relation to any Person, another Person or entity who owns or controls,
is owned or controlled by, or is under common ownership or control of such Person.

“Administrator” means the individual or organization designated by the Town Board to act as the
technical and administrative liaison or representative of the Town, the Subscriber or Users, and the
public in the Town, in matters related to the provision of this Law, and any Franchise as defined in this
Section.

The Administrator may be designated as the point of contact for all matters under this Law and
that relate to a Franchise or a System owner or operator or Service Provider. If designated,
unless specifically directed otherwise by the Town Board, it shall at all times be presumed that
the Administrator is acting as the Town Board’s designee and under the Board's direction.

" Applicant” means a Person or legal entity submitting an initial Application or Proposal to the Town for
a Franchise to operate a System or to provide Service under the terms and conditions set forth in this
Law and in any Franchise and in compliance with any State rules or regulations.

" Application™ or "Propesal” for the purposes of this Law are synonymous and mean the documents
submitted, and on which the Town is intended in good faith rely on. for the purpose of being granted a
Franchise by the Town. An Application or Proposal shall be deemed to include all written
representations and supporting documentation submitted by an Applicant to the Town for the purpose of
being granted the privilege to occupy or use the Town’s property or rights-of-way for commercial
purposes as intended under this Law.

""Assignment” or "Transfer” means the act of changing the Person or entity who has ultimate Control
of the Franchisee, the System or the Franchise, whether such control is direct or indirect. Transfer or
Assignment is deemed to.be any Change in Control, in whole or in part. whether by sale, assignment,
merger. consolidation, lease or other form of alienation, or any change in the ultimate legal or financial
control of the Person or entity granted a Franchise.
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“attributable” means to be regarded as produced by or originating with the operation of the System or
the provision of service in the Town.

"Board" or “Town Board™ means the Town Board for the Town of Plattsburgh, New York, which is
the legislative body for the Town of Plattsburgh, New York. For purposes of clarification, the Town
Board is the Franchising Authority for the Town of Plattsburgh, New York.

"Broadband' means a technology having a capacity of more than 28.8 Kiiobits per second of
bandwidth.

"Cable Act” or "CCPA" means the Cable Communications Policy Act of 1984, as amended by the
Cable Television Consumer Protection Act of 1992 and the Telecommunications Act of 1996.

"Cable Service” or “Video Programming Service” or “Multichannel Video Programming" means:
{a) the one-way transmission to Subscriber or Users of subscription video programming or
other programming Service; and

(b) Subscriber or-User interaction, if any, or any other function which is required for the
selection or use of such video programming or other programming Service.

*Cable Operator" means-any Person or group of persons who:

a) provides Cable Service or Video Programming Service over a System and, whether directly
or through one (1) or more affiliates, owns a significant or attributable interest in such
Systemior

b) who otherwise controls or is responsible for, through any arrangement, the management and
operation of such a System.

“Channel™ means a band or group of frequencies in the electromagnetic or light spectrum, including the
radio frequency spectrum. using any other means of Wireline transmission. including without
limitation, wires, cable. optical fibers or any functional equivalent, which has the ability to carry a video
Signal in the National Television Systems Committee (NTSC) or functionally equivalent format, or in
any format devised or approved in the future by the Federal Communications Commission (“FCC™), or
an audio, voice or data Signal. All video channels shall include their vertical and horizontal blanking
intervals and all information contained therein, all other components of the video Signal, all aural
components of the Signal including sub-carriers, and all closed-captioning intended for reception by the
hearing impaired and others. Such shall be transmitted and provided to Subscribers or Users on the
System, unless the operator deletes them in accordance with FCC, Copyright and other applicable rules.

“Change in Control” or “Change of Control” are synonymous terms for the purpose of this Law and
mean any change in the Contro! of the System, System owner or operator or Service Provider, as
Control is defined in this Section.

“Collection Charge” means a Charge or Fee assessed on a User or Subscriber for efforts or attempts to
collect a past due and/or delinquent account.

“Commercial lmpmcticaliility“ or “Commercially Impracticable” shall have the same meaning in
this Law and any Franchise or other use, occupancy or operating authority as is defined and applied
under the United States Uniform Commercial Code (UCC).
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“Complaint” means any verbal or written claim of dissatisfaction or problem with a System or Service,
and which requests or requires corrective action or remedy, and shall also include any necessary
investigation subsequent to a Complaint, and any research and/or additional Service call or work

activity.

“Complete” or “Completion” means with respect to any construction, reconstruction, rebulldmg,
upgrading or repair of the System that in each instance:

a)

b)

<)

d)

e)

g)

h)

i),

k)

attachment strand. if necessary, has been put in place for aerially serviced areas, and all
needed cable or fiber has been securely and properly lashed to such strand; or,

all cable or fiber has been placed correctly in trenches in areas Serviced underground as
required by applicable code and this Law. the trenches have been refilled, all disturbed road
surfaces have been restored as required. and all landscaping restoration has been completed
as required;

all amplifier housings and modules, all fiber nodes, and all other active and passive devices
necessary for the operation of the System and the provision of Service, have been instatled,
including modules for return path signals if bi-directional activation has been proposed or
committed to:

primary and backup/standby power supplies, as required, have been installed and operate
properly:
all bonding and grounding as required has been completed;

construction, reconstruction or upgrading of all headends, hubs. and nodes, as applicable, has
been completed. and all necessary processing equipment has been installed therein and is
functioning as required: and

any and all other construction, reconstruction or upgrading necessary for the System to
deliver Service to Subscribers or Users has been completed, including in the case of a rebuild
or upgrade of the System, the replacement of drops to each and every Subscriber or User unit
passed if such is either needed or proposed, pursuant to the plans, specifications.
representations and commitments submitted to and approved or accepted by the Town.

All required testing has been completed successfully on each new or technologically
upgraded portion of the System, and shall demonstrate compliance with all applicable FCC
and PSC Technical Rules to the Town’s satisfaction, , including but not limited to ‘Proof-of-
Performance’ tests as may appropriate or required, unless the Town is expressly prohibited
by law or rule from requiring such demonstration. Services provided to any segments of the
System in the Town will be Activated only when the required testing is has been done and
the System operates as required, and never before.

No significant construction, reconstruction, upgrade or rebuild of any portion of a System
providing Video Programming Service will be considered complete until *Proof-of-
Performance’ tests have been conducted on such portion or segment (or in the case of the
entire System. on all segments of the System), and all channels are in compliance with the
Signal quality requirements of the FCC’s Technical Rules. Any performance characteristics
of any segment which are found not to comply with said technical standards must have been
corrected before construction is deemed complete.

The term Completion. in relation to the construction, reconstruction, upgrade or rebuild does
not include the marketing and installation of Subscriber or User Service.

Any construction, reconstruction, upgrade or rebuild shall not be deemed complete unless
and until the System is capable of delivering all services to all addresses in any area being
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constructed, reconstructed, upgraded or rebuilt. [f applicable, any construction,
reconstruction, upgrade. or rebuild shall not be deemed complete until the wreck-out or
removal of the old segments of the System has been completed to the reasonable satisfaction

of the Town.

“Control™ means the Person or entity holding legal or financial Control of or over the holder of the
Franchise or the Service Provider, regardless of whether such control is direct or indirect, or is
exercised or is permntted to be exercised dlrectly or indirectly through other persons, holdings or
entities. Control shall always be deemed to rest in the hands of any Person or entity that has the right or
authority to establish or change any policy or practice of the holder of the Franchise or the Service
Provider, whether such Control may be exercised directly, or indirectly through other persons, holdings
or entities.

“Consumer™: See definition for “Subscriber or User”,

“Consumer Protection” means regulations intended to protect the Subscriber or User in relation to
receiving that for which the Subscriber or User is paying for, including representations made by the
Service Provider or System owner or operator with respect to Service, and that create expectations on
the part of the Subscriber or the User and on which the Subscriber or User relies in good faith.

Consumer Protection also includes the regulation of practices involving payments by the Subscriber or
User, including, but not limited to the intended use of such payments as in the case of security deposits,
and practices or policies regarding disconnection and collection of moneys owed.

"Customer" means a Subscriber or User of any Service and/or facility of the System or Service
Provider.

“Diminution of signals™ means, with respect to the provision of any Service, any visibly or audibly
noticeable and objectionable degradation of the Signal or Service, including the partial toss or
degradation or disruption of picture. sound, voice or data, regardless of the duration of such degradation
or disruption.

With respect to Video Programming Services, diminution of Signal may be deemed as the presence of
snow, lines. bars, ghosting, static, electronic noise. audio external to the Service, or any other
objectionabie and visually or audibly discernible disruption or interference, or other manifestation not
contained within the Signal received by the Service Provider or System owner or operator, or prior to its
introduction or entry into the System, which leads to or causes the quality of Signal received to be
unusable. inconsistent, erratic, objectionable or unreliable. As diminution of signals can occur even
when the System is in compliance with FCC's technical standards, the Subscriber or User shall be the
primary determiner of whether a diminution of signals is being experienced. so long as the manifestation
is visually or audibly discernible without magnification or amplification other than eye glasses.

For the purposes intended under this Law, situations involving matters of a Force Majeure nature or
cause shall not be deemed a Diminution of Signal.

"Disaster Emergency' means an imminent, impending, or actual natural or humanly-induced situation
wherein the health, safety or welfare of the residents of the Town is threatened. By way of illustration, a
Disaster Emergency may include a severe climatic or meteorological storm, dam failure, flood, tornado,
hazardous waste infiltration, fire, petroleum or chemical spill, explosion, vehicle accident of significant
effect. or atrcraft crash.

"Downgrade"” means a change in the level of a Subscriber’s or User’s Service from a more

comprehensive and/or expensive level of Service to a less comprehensive and/or less expensive level of
Service. '
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"Easement" means and shalil include any compatible use easement, whether created by dedication to the
Town or by other means, for public utility purposes or any other purpose primarily benefiting the
general public, Easement shall also include a private easement granted by a private property owner for
the same or similar purposes.

"Equipment” means eqﬁipment supplied by the System owner or operator or Service Provider, which is
used to provide. enhance or assist in the reception or provision of Service.

"FCC" means the Federal Communications Commission and/or such other federal regulatory agency as
in the future may have jurisdiction to oversee the operation of Service Providers and their systems.

“FCC Technical Rules” means the technical rules and standards of the Federal Communications
Commission as set forth in Part 76, Subpart K [Technical Standards} of the FCC’s Rules. 76 C.F.R. §§
76.601 et seq., as amended from time to time.

“Fiber™ or "Fiber cable" or "Fiber optic cable™ or means thin pliable cylinders or strands of glass or
plastic, or any future functional equivalent, that is used to carry wide bands of multiple frequencies.

“Franchise™ means the document of authorization granted by the Town, regardless of the type of
authorization, whether such authorization is a use. occupancy or operating authority, that permits a
Person to occupy and use the Town's property and rights-of-way for commercial purposes as intended
under this Law. including to construct, operate, rebuild, replace, upgrade, maintain and repair the
System. and to provide Service in the Town. A Franchise shall also include as an inseparable part any
Application or Proposal for a Franchise, and any information contained therein on which the Town was
intended to rely. The particular type and scope of Franchise, and any distinction between any type of
Franchises. may be dependent upon the scope of authority the Town has over a given type of System
owner or operator or Provider of Service.

"Franchise Agreement” means the Agreement or contract which the Town and a System owner or
operator or a Service Provider enter into, and that specifies the contractual agreements or commitments
between the parties, and which may also serve as a Franchise granting the authority to own and operate
a System or provide Service within all or a part of the Town by using or occupying the Town’s property
or rights-of-way in accordance with the Town's franchising authority and any other authority, including
its police powers. Subject to applicable law. rule and regulation, a Franchise Agreement may be
different in scope and content from other permissible types of grants of authority by the Town.

“Franchisee™ means any System owner or operator or Service Provider that has been granted a valid

Franchise by the Town, and that is subject to the Town's regulatory authority as set forth in this Law
and applicable State law. rules or regulation.

"Franchise Expiration” or "Franchise Agreement Expiration" or “Expiration” means the date of
the end of the term of the document that granted authority to use and/or occupy the Town’s property or
rights-of-way for commercial purposes, including the operation of a System or the provision of Service.

"Franchise Fee"” means a Fee charged a Service Provider or System owner or operator by the Town for
the cost of administering the Franchise.

"Franchising Authority” means the Town Board of the Town of Plattsburgh, New York.
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"Functional equivalent” or "Functionally equivalent" means something that

1)
2)
3)
4)

is used or is intended to accomplish the same purpose; or

has the same or substantially similar characteristics, qualities and capabilities; or
operates or functions in substantially the same form and fashion; or

operates or functions in a superior manner.

With respect to matters not involving equipment, the term also means something that equates to or is
intended to effect the same. or a substantially similar outcome or function in effectively the same manner

or for the same purpose.

“Grandfather” or “Grandfathered™ means to retain or preserve a right, privilege or authority held, so

long as the

retention or preservation is expressly stated.

"Gross Revenue'' means, for any period of time, any and all revenues or other valuable consideration of

any kind w
Town, and

hich are derived from the operation of the System and/or the provision of Service within the
that are attributable to or occasioned by the grant of the Franchise, regardless of the

corporate or organizational relationship of the recipient of the revenue with the owner or operator of
System or the Service Provider. The following, but only the following, shall not be deemed a part of

Gross Revenue:

a)

b)

Bad debts attributable to the provision of Service within the Town in the normal course of its
business that, if booked, are actually written off; provided that subsequent recovery of bad
debts previously deducted shall be inciuded in Gross Revenue in the next reporting/payment
period: and

Refunds actua_lly paid to Subscribers or Users.

With respect to Service Providers classified as Cable Operators, Gross Revenues shall also
not include any revenue expressly exempted by the Cable Act of 1984 or by State law. For
any revenue that an owner or operator of a System or a Service Provider seeks to have
exempted from this definition of Gross Revenue, such Person shail have the burden of
proving to the Town that any such excluded revenue is expressly exempted by the federal
law, State law, a final or unappealed federal or State judicial ruling by a court of competent
Jurisdiction, or by specific FCC ruling. Including, but not limited to the preceding. Gross
Revenues shall not include the following:

I. Any tax.of general applicability imposed upon a Franchisee or other Service Provider
or an owner or operator of a System, or upon Subscribers or Users of any Service or
System by State or federal governmental agency and that is required to be collected by
the System owner or operator or the Service Provider and is remitted to the taxing
entity (including. but not limited to, property taxes, User taxes, Service taxes and
communications taxes). provided such taxes are identified as a separate line item on
Subscriber or User bills or statements;

Any revenue received by a Service Provider or an owner or operator of a System from

any third party for revenue not attributable, in whole or in part, to the operation of its

System or the provision of Service in the Town, and which does not use or rely upon

the use of the System or Service; and

3. Any revenue which a Service Provider or an owner or operator of a System chooses not
to receive in exchange for the provision of free or reduced cost Services.
Notwithstanding the preceding, the value of any exchange for trade or barter or other
items of value shall be included in Gross Revenues.

12
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d) In computing Gross Revenues from sources other than Subscriber or User or Service revenue
where it is not practicable to isolate the amount specifically derived from within the Town,
and that is attributable to the grant of a Franchise, or the operation of a System or the
provision of Service both inside the Town and outside the Town, the total or aggregate
revenue received from such sources shall be computed as follows:

Said revenues shall be multiplied by a fraction, the numerator of which shall be the number of
Subscribers or Users in the Town as of the last day of the required payment period and the
denominator of which shall be the number of Subscribers or Users within all areas served by
the Franchisee or other Service Provider or the owner or operator of a System as of the last
day of the required payment period. The result shall then be multiplied by the percentage used
to compute the required Fee that is assessed as a percentage of revenue. For purposes of
example only, the following are types and sources of revenue intended to be included in Gross
Revenues in such situations, regardless of the familial or organizational relationship of the
recipient of the revenue with the System owner or operator or Service Provider.

The sale or rental of Subscriber or User lists;

the sale of advertising;

payments from programmers and shopping services:

commissions or bonuses of any kind from vendors or programmers that

are attributable to the grant of authority under this Law;

5. rebates from programmers and vendors of any kind for Services that are

attributable to the grant of authority under this Law:

viewing guide sales, including electronic guides;

the lease or sale of channel capacity:

8. payments or commissions from ‘900’ phone numbers advertised on the
Service or System; and

9. Interconnection charges or income

N =

~o

"Headend" means the electronic control center where incoming signals are received, regardless of the
form of reception or the type of Signal. and are amplified, modulated, filtered, converted, or in any way
processed for distribution to Subscriber or Users.

“Impracticable™, when used in a non-economic or non-financial or non-commercial context, shall have
the meaning ascribed in the most current edition of Webster's Encyclopedic Unabridged Dictionarv of

the English Language.

“Initial activation”, or “Initially providing Service” or the *“Initial provision of Service™ mean with
respect to a particular portion. part or segment of the System, or group of segments, or the entire
System. that all Services and System capabilities, as stated in a Franchise, or in any Application or
Proposal for Franchise, are available and useable, and that the construction, reconstruction, rebuild or
upgrade has been Completed and the Completed segment(s) of the System involved, or the entire
System, is capable of actually delivering the Services intended to each and every Subscriber or User and
residence or business in each segment, pursuant to the plans and specifications as may have been
approved. accepted or relied upon in good faith by the Town.

“Installation Charge” or “Connection Fee™ means that Charge or Fee imposed on a Subscriber or User

for the initial installation or reconnection of Service, or the relocation of equipment necessary to obtain
or use Services or the System.
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“Internet” or “internet™ means that interconnected combination of networks that evolved from the
original ARPANET experiment and the National Science Foundation subsidized Internet and the
interconnection of networks that provides User-to-User, or address-to-address, communications
Services, Broadband Service, other programming Services, or data Services.

“Internet access™ means the availability of access of the Internet to a Subscriber or User and the service
that enables a Subscriber or User to use the Internet.

"Late Charge" means a charge which is added to a Subscriber’s or User’s account or bill for late
payment or non-payment of a previously due and currently delinquent amount. An administrative charge
imposed because of a late payment is deemed the same as a Late Charge.

"Law" means the “Wireline Telecommunications Law’ for the Town of Plattsburgh, New York.

“Leased Access Channel” means the channel capacity that a System owner or operator or Service
Provider, including a Cable Operator or Open Video System Operator, has designated for use by
commercial Users and that is not affiliated with the System owner or operator or Service Provider,
pursuant to Section 612 {at 47 U.S.C. 532) of the Communications Act of 1934, as amended.

“Line Extension™ means an extension of the System requiring additional trunk or feeder cable, or both,
fiber optic cable, active electronic equipment to amplify the Signal, or an additional fiber node. but does
not include individual Service drops beyond two hundred (200) feet that may require additional feeder
cable or the functional equivalent of such.

“Local Origination Programming™ means programming produced locally by or for a Service Provider
or System owner or operator for carriage on the Service Provider's or System owner’s or operator’s
System.

“Loss of Service” or “Service Outage” means the inability to receive the Service subscribed to that is
caused by. attributable to, or occasioned by problems with the operation of the System or the provision
of Service. and which is not caused by the failure or malfunction of a Subscriber’s or User’s equipment,
or by the misfeasance or malfeasance of the Subscriber or User.

A Service Outage involving Video Programming Service shail mean the loss of voice, audio and/or
video Service. regardless of the level, tier or increment of Service so as to make that Service effectively
unusable in the normal and usual sense of being able to enjoy or otherwise use or view such.

More than one (1) instance of a Loss of Service from the same portion of the System or that affects the
same address or addresses within the Town that occurs within a 24 consecutive hour period shall be
deemed a single. continuous Loss of Service

“Node™ or “Fiber Node™ means that facility at which signals are received in light-wave form and
transmitted. retransmitted, relayed or otherwise provided to other portions of the system in light-wave
form or are converted to RF signals or a functional equivalent type of Signal and are transmitted,
retransmitted. relayed or otherwise provided to other portions of the System in the Town, or elsewhere
outside the Town.

"Non-renewal," means not granting a new Franchise to an incumbent System owner or operator or
Service Provider to operate a System or provide Service within the Town.
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“Normal operating conditions” means those conditions which are reasonably within the control of the
System owner or operator or Service Provider with respect to the operation, maintenance and repair of
the System and the provision of Service within the Town. Those conditions which are not within the
control of the System owner or operator or Service Provider include labor strikes, sabotage, riots or civil
disturbances of a disastrous nature and effect, expiosions, acts of public enemies, unusually severe or
catastrophic weather conditions, natural disasters as declared by appropriate government officials, fires,
and wide-spread commercial power failures that exceed the capabilities of the backup or standby power
supplies and capability of the System.

Those conditions which are expressly deemed to be within the control of the System owner or operator
or Service Provider include, but are not limited to, financial situations other than the declaration of
bankruptcy or insolvency. marketing promotions. loss of standby power up to the period of time for
which the manufacturer has rated the standby power unit to operate, Rate increases, regular or periodic
periods of high demand with respect to labor intensive functions, the regular inspection and
maintenance of the System, required testing of the System, the timely remedy of safety and other code
violations, and the timeliness and technological design with respect to any upgrade of the System.

“Other programming or communications services” means information or Service that a System owner
or operator or Service Provider makes available to all Subscribers or Users generally. including, but not
be limited to video, telephony and other voice Services and the transmission of data.

"Pay-per-view" or "Premium channel” or “Premium Service” means the delivery of audio and/or
video signals for a specific one-time Charge on a per event, per program or per channel basis over and
above the Rate for regular subscription Service.

"PEG" means Public, Educational, and Governmental.

"PEG facilities" or “public, educational and governmental access facilities” means:
a) Channel capacity designated for public, educational or governmental use; and
b) Facilities and equipment for the use of such channel capacity.

“PEG programming™ means programming produced or aired by a governmental entity, a member of the
educational community or the public at large using the channel(s) dedicated to or used for the provision
of PEG programming

"Person" means any individual, corporation, entity. estate, trust, partnership, or any association of two
(2) or more persons or entities having a joint common interest or a joint stock company.

“Primary Service Area™ means that portion of the Town required or committed to be built and operated
under a Franchise.

“Property™ means all the property owned. installed, rented, leased or used by a System owner or
operator or Service Provider holding a Franchise granted under or otherwise subject to this Law that is
utitized in the operation of the System or the provision of Service in the Town.

“Proposal” or “Application” means a written request to use or occupy the Town's property and rights-

of-way for the purpose of constructing, operating, maintaining or repairing a System or to provide
Service in the Town using the public property and rights-of-way of the Town.
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“PSC * means the Public Service Commission of the State of New York, or any successor agency or
Commission.

"Rate" means the periodic price paid by a Subscriber or User for the receipt of any Service provided by
a System owner or operator or Service Provider or the use of the System by a User.

"Revocation" or "Termination,” or “Involuntary Termination” means an official act by the Town
Board that removes, repeals, or rescinds any Franchise and authority to operate a System or provide
Service in the Town that is granted under or is subject to this Law.

“Rent” means the compensation paid to the Town by a System owner or operator or Service Provider for
the occupation and use of the public property and rights-of-way of the Town for commercial purposes..

“Scheduled outage” means any planned Service interruption or diminution of signals for which the
Town and Subscribers or Users are required to be, and have been, notified in advance, and that does not
exceed four (4) hours duration for any given address.

“Service” means any Service that is provided by means of a System that is not precluded or pre-empted
from compliance with this Law by federal or State law, rule or regulation, and shall include any Service,
use or other activity provided for commercial purposes that uses or is provided by means of the use of
the System, regardless of the technology employed, and specifically including Service employing
Broadband technology.

“Service interruption” means the loss of any Service or incremental level of Service, or separately
priced Service such as any Service offered on a per-channel, per-event or per-showing basis, or any
other Services that are delivered or provided by means of or that use a System or any components or the
System. :

“Service Provider” means any Person who provides Service using a System that occupies or uses the
Town’s property or rights-of-way using Broadband technology or otherwise providing Service using a
System as defined in this Section and who owns a significant or Attributable interest in the Provider of
such Service or in the System: or who, through any arrangement, otherwise controls or is responsible for
the management and operation of a Service or System in the Town, or who has the authority to establish
or change policy. or order the establishment or change of policy with respect to the provision of Service
or the System within the Town.

"Service tier" or “Billing. increment means a category of Service provided by a Service Provider for
which a separate Rate is charged.

“Significant Interest” or “Attributable Interest” means any Person or entity who directly or indirectly
holds or owns a five percent (5%) interest or ownership position in a System or the holder of a
Franchise permitting the construction and operation of a System or the provision of Service in the
Town,.

"SMATV" means Satellite Master Antenna Television.

"SMATYV Operator” or "Satellite Master Antenna Television Operator" means any Person or group
of persons who:

a) provides Service over a SMATV system; or
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b} otherwise controls or is responsible for, through any arrangement, the management of a
SMATYV System.

"SMATY System" means a private System that does not cross or in any manner use any public or
Town-owned property or rights-of-way, and which is located entirely on private property and serves
only private dwellings. :

"State" means the State of New York.

"Street" means the surface of. and the space above and below, a public street, path or thoroughfare
designated for vehicular and/or pedestrian traffic, or other easement now or hereafter held by the Town,
and includes any sidewalks or other paved pedestrian ways and any public or Town-owned rights-of-
way.

"Subseriber” means a Person lawfully receiving Service delivered by a System owner or operator or a
Service Provider.

“Supervisor” means the Supervisor of the Town of Plattsburgh, New York.

“Technical Violation™ means a violation of this Law or any Franchise that is of de minimus negative
effect on the Town or the public and that is not repeated after notice by the Town. Notwithstanding the
preceding, a history or repeated pattern of the same or similar Technical Violations shall not be deemed
a Technical Violation.

"Telecommunications System™ or “System™ means a facility consisting of a set of closed transmission
paths and associated facilities and equipment that is designed to provide Service of a commercial nature,
which includes the transmission of video, voice and data, or any combination of such transmissions. and
voice-activated or electronic ordering capability or other uses or Services which are provided to
Subscribers or Users within the Town, including the provision or use of data used to maintain and
operate the System. However, Telecommunications System or System does not include the following:

(a) a facility that serves only to retransmit the television signals of one (1) or more broadcast
stations: or

(b) a facility that s'_erves only Subscribers or Users in one (1) or more multiple unit dwellings
under common ownership. control or management, unless such facility occupies or uses any
Town-owned property or Town rights-of-way for the provision of Service or to generate
revenue for commercial purposes. in which case it shall be deemed a System; or

(¢) a facility of a common carrier which is subject to the provisions of Title I1 of the
Communications Act of 1934 as amended, but only to the extent that such exemption relates
to the Services provided at the time the operating authority was originally granted, or that
State or federal law, rule or regulation expressly exempts from compliance with this Law.

(d) any facilities of any electric utility used solely for operating its electric utility.

" Town " means the Town of Plattsburgh, New York.
“Transfer™ means any change in the ownership or legal or financial Control of the entity granted a

Franchise to any Person or legal entity that directly, or indirectly through another Person or legal entity,
has financial or legal Control over the holder of the Franchise granted by the Town, and who may order
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the establishment or change of policy as regards the operation of the System or the provision of Service
within the Town. For purposes of this Law, a merger or consolidation of any kind at any level shall be
deemed a Transfer, unless the possessor of the ultimate authority over the holder of the Franchise will
not change. Any instance where the approval of the FCC or the PSC is required to affect a change in
ownership or control shall also be deemed a transfer.

“Transferee™ means the new holder of a Franchise or other use or operating authority as approved by
formal action of the Town Board.

"U.8.C." means United States Code.

~ser' means a Person ut:ilizing a System and/or its equipment, facilities or capabilities for purposes of
advertising, program production and/or the transmission of material, as contrasted with the receipt
thereof in the capacity of a Subscriber.

“Video Service™ means the provision of Cable television Service or Video Programming Service or
other video subscription Service.

"Video Programming" means programming generally considered comparable to programming
historically provided by a television broadcast station or satellite distributed video programmer that is
intended for mass reception. Further. Video Programming means a Service whose use and value is
largely determined by being able to be viewed.

“Wireless” or “Wireless Service” means any service that is transmitted through the air, whether
employing microwave, radio frequency or a functionally equivaient technology. Programming from AM
or FM radio broadcast stations shall not be deemed Wireless Service.

“Wireline” or “Wireline Service” means a System or Service that is provided through a wire, line,
cable, fiber or any functionally equivalent closed system. A Franchise for Wireline Service shall not
automatically or inherently include the authority to carry, transport or transmit Wireless Service. In
order for a Wireline Telecommunications Franchise to carry. transport or transmit Wireless Service, the
Franchise must expressly grants permission to do so.

“Work Day” or Working Day” means those days when the majority of retail businesses in the Town are
customarily open for business.

“Wreck out™ means. in the context of and with respect to. any construction, rebuild, upgrade,
medification or maintenance activity of a System, the removal of the oid cable, wires, parts and
components of any portion of the System not currently and actively used in the provision of Service in
the Town.

Section 6. Administration; Delegation of Powers and Authority.

A) The Supervisor is hereby designated the individual responsible for the continuing administration
of this Law and matters related to the operation of Wireline Systems or providers of Service

employing Broadband technology in the Town that use or occupy the property of the Town or the
Town’s rights-of-way for such purpose.

B) Unless expressly prohibited by Federal, State or local law, the Town Board or the Supervisor may
further delegate to a duly authorized representative the right and authority to assist in the
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administration of this Law or a Franchise that authorizes the construction, operation and
maintenance of a System or a Service Provider’s facilities.

C) Unless expressly prohibited by federal, State or local law. the Town Board is hereby authorized,

D)

at its sole discretion, to create an appointed advisory Board, commission. or committee whose
purpose shall be to handle issues concerning Service and Service Providers subject to this Law. If
such a Board, commission, or committee is created, then a separate resolution shall be adopted
wherein the precise powers and authorities of the Board, commission, or committee shall be
outlined.

Notwithstanding anything in this Section, the Town Board may never delegate its initial or
renewal franchising, licensing or permitting power. or power of revocation or termination of
such. or any right or authority it may have to impose or assess fines and/or penalties under this
law, to another Person or representative, advisory Board, commission, or committee.

Section 7. Applicability of this Law to a Service Provider or System

A)

B)

C)

D)

E)

Owner or Operator.

Systems owners or operators and Service Providers who use or occupy the Town's property
or rights-of-way and who are not expressly exempted from compliance with this Law by prior
State law are subject to and shall be governed by the requirements and provisions of this Law
and any amendments thereto. Also subject to certain requirements and provisions of this Law and
any amendments thereto are Service Providers and owners or operators of Systems not otherwise
subject to local franchising authority, but who are not expressly exempted by applicable law, rule
or regulation from compliance with applicable local regulatory laws or ordinances, including but
not limited to those that govern the use and occupancy of the Town's property and rights-of-way.

The authority of the Town to regulate any precluded or pre-empted Service Provider or
System under certain portions of this Law shali not exempt such Persons from the requirements
of this Law involving the regulation of the construction, operation and maintenance of the
System or its facilities as such relate to the protection of the health, safety and welfare of the
public under the construction, safety and safety-related requirements of this Law

Any Service Provider or any System owner whose original grant of authority to use and
occupy the Town's property or rights-of-way for commercial purposes that did not expressly
grant the right to provide Service as defined in Section 5 of this Law shall be deemed subject to
the provisions of this Law, except to the extent that the provision of any service provided under
the original grant of authority to use and occupy the Town"s property rights-of-way for
commercial purposes, as expressly set forth therein, is exempted or Grandfathered with respect to
being used to determine payments or Fees to the Town as required and permitted under this Law.

In the event of any conflict or ambiguity between the requirements of this Law and any
amendments thereto, and any Franchise subject to this Law. or any amendments thereto, this Law
shall control, uniess the requirement or provision is expressly pre-empted by federal or State law,
rule or regulation, or unless the issue expressly addressed in the Franchise in the context of relief
from this Law. Any relief or variance from the provisions of this Law shall be granted in
accordance with Section 8 of this Law, and such relief or variance shall be expressly set forth in
any Franchise Agreement .

This Law shall not be deemed to. nor shall it, change, impair or repeal any Franchise.
agreement. contract granted prior to the effective date of this Law to the extent that such
expressly contains a lesser or less stringent obligation, requirement or commitment, nor shall this
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Law change the provisions of those terms, conditions and commitments that are expressly
enumerated in the existing Franchise, agreement, contract , as the expressly stated intended
purpose and use of the Town’s property or rights-of-way with respect to the service provided.

F) When a Franchise agreement, contract or use and occupancy authority granted prior to the
effective date of this Law is silent on a matter addressed in this Law, and absent express
language in the Franchise, agreement, contract to the contrary, or limiting the Town's right to
adopt additional regulatory requirements of effect on that System owner or operator or Service
Provider. the applicable provisions of this Law shall apply.

G) With respect to a Service Provider or System owner or operator holding a Franchise,
agreement, contract or use and occupancy authority granted prior to the effective date of this
Law, this Law shall be of effect upon the Expiration of the existing Franchise Agreement,
contract , or use and occupancy authority or when one of the following occurs:

1. prior to the Expiration date of a Franchise, and at the request of the holder of such, the
document is amended; or

to

both parties agree to a specific date for the Expiration date which is prior to the
Expiration date in existence on the date of adoption of this Law: or

3. acourt of competent jurisdiction orders that an existing Service Provider or System
owner or operator become subject to all, or any part or provision, of this Law, or finds
that a Service Provider or System owner or operator is not exempt from all, or any part or
provision, of this Law.

A) Any Service Provider or System owner or operator shall be required to comply with the
safety requirements and provisions of this Law, unless the Agreement, contract granted prior to
the effective date of this Law states otherwise.

B) Unless a Franchise, agreement, contract granted prior to the effective date of this Law states
otherwise. ail System owners or operators or Service Providers shall abide by the construction
and construction-related requirements and provisions of this Law when performing any
construction, rebuild, upgrade, repair, change or replacement of equipment or facilities.

C) With respect to provisions classified as Consumer Protection, such requirements and

provisions shall be complied with by any Service Provider and owner or operator of a System
operating in the Town, unless:

I. The provision or requirement is expressly pre-empted by the force of a superseding state
or federal law, rule or regulation: or

2. acourt of competent jurisdiction has deemed the provision or requirement impermissible
or unenforceable by the Town.

A) Unless the existing Franchise contains either more stringent requirements, or contains
specific language precluding. pre-empting or excluding the Town"s right to enforce the
Consumer Protection provisions of this Law under the existing Franchise. any Service Provider
or System owner or operator that is operating a System or providing Service as of the effective
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B)

Q)

A)

B)

)

D)

E)

date of this Law shall abide by the Consumer Protection provisions of this Law no later than
sixty (60) days after the effective date of this Law.

All other provisions contained within this Law shall be of fult force and effect thirty (30)
days after the date of adoption of this Law, unless the applicability of a particular provision is
pre-empted by the force of a superseding federal or State law, rule or regulation, in which case
the exemption extends only to the express extent of the federal or State pre-emption, unless the
federal or State law, rule or regulation Grandfathers the authority of the Town to enforce such
provisions, in which case the particular provision shali be enforceable,

Notwithstanding anything to the contrary in this Section, unless otherwise expressly
Grandfathered in an existing Franchise granted prior to the effective date of this Law, in order to
assure the protection of the health and safety of the public, any and all Service Providers or
System owners or operators shall be subject to, and shall be required to comply with, all safety
regulations, requirements and provisions of this Law at ail times, including:

the latest edition of the National Electrical Code, including any amendments;

the latest edition of National Electrical Safety Code, including any amendments; and

any other applicable safety and safety-related codes of the Town, County or State as exist
as of the effective date of this Law or may be adopted.

Wt

Section 8. Seeking Relief.

Any Service Provider or System owner or operator subject to the provisions of this Law may file
a written petition at any time with the Town Board seeking relief from one or more provisions of
this Law. A Service Provider or System owner or operator may specifically request exemption or
relief from. or delay in implementation, of one or more provisions of this Law, but only as to the
petitioning Provider, owner or operator.

In concert with the stated intent of the Telecommunications Act of 1996 to promote and facilitate
competition, and so as not to hinder the development of competition, any Service Provider or
System owner or operator may request that a specific provision of this Law apply to such Service
Provider or System owner or operator for a specified or limited length of time or duration,
pending a determination of the effect of compliance on the System owner’s or operator’s, or
Service Provider's, ability to compete effectively at the Expiration of the period of time for
which relief is granted. In the event that it is determined by the Town Board that the System
owner’s or operator’s, or Service Provider’s, ability to compete effectively is substantially
hindered by compliance. reiief shall be granted for the remaining term of the Franchise.

Any petition submitted pursuant to this Section shall set forth the relief requested and the reason
and basis thereof, with such supporting information and material as may be applicable and as
may be deemed necessary by the Town Board to enable an informed decision.

All requests for relief shall contain a clearly articulated explanation or rationale for each item or
matter being requested. Any request submitted pursuant to with this Section that does not contain
such information shall be deemed incomplete and returned to the petitioner without action.

In order to be granted relief from one (1) or more of the provisions of this Law, a Service

Provider or System owner or operator must demonstrate to the Town Board with reasonable
certainty that at |east one () of the following facts exist:
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F)

G)

H)

)

J)

i) the provision and/or requirement is expressly prohibited by federal law, the FCC, or
State law, rule or regulation, including any specific rule or reguiation of the PSC; or

2) where applicable, that the provision in question negatively and materially affects the
petitioner to the extent that the provision or requirement creates an insurmountable
competitive disadvantage not permitted or contemplated under federal or state law, or is
in substantial conflict with a right that is expressly stated in an existing Franchise, but
such relief shall only be for the term of the existing Franchise. This provision specifically
includes, but is not limited to situations where a Service Provider or System owner or
operator classified as a Cable Operator or Open Video System operator seeks, and is
granted, modification of an existing Franchise under Section 625 of the Cable Act
(codified at 47 USC 545): or

3) that compliance with a particular provision and/or requirement will be Commercially
Impracticable for the System owner or operator or Service Provider; or

4) that one (1) or more time requirements listed in this Law are either impracticable or
impossible to meet; or

5) that the Service Provider or System owner or operator has its own policy which the
Town Board deems comparable to, or better than, the provision or requirement from
which the Service Provider or System owner or operator seeks relief; or

6) that the health, safety, and welfare and the legitimate and reasonable interests of the
Town and the public otherwise warrant the granting of such relief and will not be
adversely affected to a significant extent,

The Town Board shall be the determiner of whether a request for relief has met one (1) or more
of the requirements of this subsection.

A Service Provider or System owner or operator may petition the Town Board at any time for
clarification concerning the precise intent and effect that any provision or requirement of this
Law has on the petitioning Service Provider or System owner or operator.

In those instances where the Town Board grants an exemption or relief or deems a Service
Provider’s or System owner’s or operator's operational policy to be comparable to, or better than,
a provision of this Law, then within sixty (60) days of the grant of relief the Franchise shall be
formally amended to reflect the exact extent of such exemption and/or relief.

1t shall be the responsibility of the Service Provider or System owner or operator to include with
its request a proposed resolution of amendment setting forth the intended effect in a ciear and
unambiguous manner.

The benefit of any exemption or relief extends only to the Service Provider or System owner or
operator granted such exemption or relief. Consequently, in the case of a Transfer, Assignment,
Change of Control or sale of the System to a Person without a record of performance in the
Town, the proposed Transferee, assignee, controlling entity or buyer, if required by the Town
Board, shail be required to petition separately for the any relief or exemption. This shall mean
that unlike certain other amendments to a Franchise, there shall be no automatic transfer of any
exemption or relief to a Transferee. However, any grant of comparable policy shall continue
without the need for any additional approval or grant by the Town Board.
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K)

L)

Any Service Provider or System owner or operator who petitions for or requests relief or
exemption from any portion of this Law whereby the primary beneficiary of the requested retief
or exemption will' be the Petitioner and not the public or the Subscribers, may, at the discretion of
the Town Board, be required to reimburse the Town for the actual, verifiable cost of processing
and analyzing such request, since such cost is deemed an extraordinary cost to the Town that
would not normally be incurred in the course of administering a Franchise. Such cost is thus not
deemed a normal part of administering a Franchise.

A requirement to reimburse the Town pursuant to subsection (H) of this Section. shall not apply
to any request for relief or amendment of a Franchise where the public or the Subscribers will be
the primary beneficiary. or where the granting of the request will eliminate an impermissible
competitive disadvantage pursuant to subsection (B) of this Section.

Section 9. Failure: of the Town Board to Enforce this Law.

It being a reasonable assumption that responsible persons of good intent will comply with laws, and
to prevent the Town from having to constantly monitor compliance with each and every aspect of a
Service Provider’s or System owner’s or operator’s every action, a Service Provider or Svstem owner
or operator shall not be excused from complying with any of the requirements of this Law, or any
subsequently adopted amendments to this Law, by any failure of the Town on any one (1) or more
occasions to seek or insist upon prompt compliance with such requirements or provisions.

Section 10. Subject to Present and Future Laws, Ordinances and

A)

B)

)

Regulations.

Any Service Provider or System owner or operator, and its assignee or Transferee, shall be
deemed subject to and required to abide by all applicable laws, ordinances and/or regulations
now or hereafter adopted and in effect within the Town, including this Law, to the extent that
the Service Provider or System owner or operator has not been granted an exemption or relief
from said Law(s) and/or resolution(s).

Notwithstanding the preceding subsection (A) of this Section, in the event the Town Board
amends this Law and the amendment of the Law would have the effect of either requiring the
investment of substantial additional capital by the Service Provider or System owner or operator,
or of unilaterally changing the process for default and/or revocation of a Service Provider's or
System owner’s or operator's Franchise, or impairing the Service Provider’s or System owner’s
or operator’s Franchise, then such amendment shall have no effect on the affected Service
Provider or Systel:n owner or operator until the Expiration of the Franchise, subject to the
provisions of Section 7 of this Law.

Notwithstanding subsection (B) of this section, unless otherwise stated in a Franchise, all
Service Providers:or System owners or operators shall be required to comply with any
amendments of this Law that regulate matters of Consumer Protection, safety or construction or
construction-related matters, within one-hundred-eighty (180) days of the effective date of the
amendment, unless otherwise stated in the amendment or the Franchise.

Page - 21




Section 11. Repeal of Prior Inconsistent Regulations, Resolutions,
Ordinances, and Local Laws and the affect on
Agreements.

Any prior resolution, ordinance or local law which, in part or in whole. is directly inconsistent with this
Law, is hereby deemed unenforceable to the extent of the inconsistency, but only as regards Service
Providers or System owners or operators subject to this Law.

Section 12. Resolution of inconsistencies with Federal or State Rules,
Regulations or Laws.

In any case of an actual inconsistency between any provision or section of this Law and any provision
or section of a federal or State law, rule or regulation which expressly supercedes or pre-empts local
authority on the matter.'but only to the extent that it expressly does so, then the federal or State law,
rule or regulation shall supersede the effect of the applicabie provision of this Law, and shall control in
any local application, unless such federal or State rule, regulation or does not pre-empt, supersede, or
make invalid the inconsistency.

Section 13. Resolution of Conflicts Between this Law and a
Subsequently granted Franchise.

A) Where there is a conflict, whether actual or perceived, between this Law and a Franchise granted
subsequent to the effective date of this Law, this Law shall control. unless judiciaily determined
to be invalid or unenforceable by a court of competent jurisdiction, or unless the provisions of
subsection {B) of this Section apply.

B) Where. a Service Provider or System owner or operator receives an exemption or relief from one
(1) or more provisions or Sections of this Law pursuant to Section 8 of this Law. or has one (1)
or more of its policies deemed comparable to or of more benefit to the Town, the public or
Subscribers. than a provision contained in this Law, the Franchise shall expressly state such
exemption, relief or comparable policy. To the extent that such an exemption, relief or
comparable policy is both expressly contained in a Franchise and is inconsistent with a provision
contained in this Law. then the exemption, relief or comparable policy language contained in the
Franchise shall control, but only to the extent expressly stated in the Franchise.

C) Notwithstanding Subsection (B) of this Section, any grant of exemption or relief shall be limited
to the owner and operator of the System or the Service Provider as of the date of the grant of
exemption, or relief. Such grant of exemption or relief shall not be deemed to be. nor shall it be,
automatically transferred along with any Transfer or change in ownership or Change of Contro}
of a Franchise or Franchisee. Any exemption or relief bestowed on a Transferee shall always
require a separate and formal act of approval by Town Board.

Section 14. Penalties and Sanctions for Violation of this Law.
A) Violations of this Law shall be handled in the manner prescribed by applicable law.

B) To the extent permitted by State and local law, Town Board reserves the authority to change

the schedule of fines and/or penalties for violations of this Law as may from time to time be
deemed necessary. appropriate and permissible.
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6] In instances where fines and/or penalties as set forth herein are applicable for a violation of
this Law, or for a.breach of a Franchise, then such fines and/or penalties shall operate as a
separate and independent remedy for the Town.

D) A Service Provider or System owner or operator shall not be subject to such fines and/or
penalties in instances of Force Majeure, or for a Technical Violations, or for a breach-of a
Franchise where such breach is of no or of de minimus effect on the Town or the public, as
determined by the Town Board.

E) A Service Provider or System owner or operator holding a Franchise Agreement . shall be
subject to default and/or revocation of such Agreement, for cause as set forth in this Law,

Section 15. Effect of “Technical” Violation of Law or Franchise
Agreement.

Notwithstanding the provisions contained in Section 113 of this Law, a Service Provider or System
owner or operator shall not be subject to penalties, fines, forfeitures, revocation or involuntary
termination of a Franchise for a Technical Violation of this Law or a Technical breach of a
Franchise. For purposes of this Law, Technical Violations or breaches include the following:

A) Instances or matters where a violation of this Law or, where applicable a Franchise, was a
good faith error that resuited in no negative impact on the residents, Subscriber or Users within
the Town, or on the Town itself, or where such violation resulted in de minimus effect on any of
the preceding Persons or the Town; or

B) Instances or circumstances that are reasonably beyond the control of a Service Provider or
System owner or operator, including Force Majeure situations, and that prevent a Service
Provider or System owner or operator from complying with this Law or the Franchise.

Section 16. Force Majeure.

A)Notwithstanding any other provisions of this Law, a Service Provider or System owner or operator
shall not be held in violation, material breach, default or non-compliance of this Law or a
Franchise, nor suffer any penalty related thereto, including, where applicable, involuntary
termination, cancellation or revocation of a Franchise, where such violation, breach, default or
non-compliance occurred, and/or was caused by a natural disaster such as an earthquake, flood,
tidal wave. hurricane, or similar devastating act of nature, or any other event that is reasonably
beyond a Service Prowder s or System owner’s or operator's ablllty to anticipate and control, or
that is of a devastanng nature or effect on the System. Force majeure situations shall also include
strikes, riots, wars, and armed insurrections, as well as work delays caused by waiting for utility
Providers to service or monitor their own utility poles on which a Service Provider or System
owner of operator's cable, wires' facilities and/or equipment is attached, as such may be necessary
for the Service Provider or System owner or operator to comply with this Law.

B) Notwithstanding subsection (A) of this Section, as a matter of Consumer Protection, in the case of
a Force Majeure situation a Subscriber or User may be entitled to a refund or credit if the
Subscriber or User sustains a Loss of Service for a period of time that is in excess of that
permitted under the provisions of this Law.
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Section 17. Notices.

A) The Town, and each Service Provider or System owner or operator, shall provide the other party
with the name and address of the individual or entity designated to receive notices. filings,
reports, records, documents, orders and other correspondence. All of the preceding shall be
delivered to each .party by U.S. certified mail, return receipt requested, or by personal service
with a signed receipt of delivery, or by overnight delivery with receipt verification. By mutual
agreement, filings. reports, records, documents, and other correspondence may be delivered by
any permissible means including, but not limited to, facsimile transmission, personal service, or
overnight mail or package delivery, so long as proof of receipt or delivery is obtained. The
delivery of all notices. reports, records. and other correspondence shall be deemed to have
occurred at the time of receipt, unless otherwise mutually agreed to or as may be designated by
State law.,

B) If the Service Provider or System owner or operator is required to obtain a Franchise, then the
designation of such contact Person for notice and notification purposes shal! also be contained
within the Franchise.

Sections 18 - 24. Reserved.

Section 25. Indemnity.

A) To the extent permitted by federal and/or State law, a Service Provider or System owner or
operator shall at all times be required to defend, indemnify, protect, save harmless and exempt
the Town, the Town Board, the Supervisor, their officers, agents, servants, and employees, from
any and all penalties, damages, or charges arising out of claims, suits, demands, causes of action,
or award of damages whether compensatory or punitive, or expenses arising therefrom, either at
law or in equity, which might be claimed now or in the future, which may arise out of, or be
caused by, the construction. erection, location, upgrade, System or Service performance,
operation, maintenance, repair, installation, replacement, removal or restoration of the System or
Service within the Town by an act or omission of a Service Provider or System owner or
operator, its agents or employees, contractors, subcontractors, independent contractors. or
implied or authorized representatives. With respect to the penalties, damages or charges
referenced herein, reasonable attorneys' Fees, consultants' Fees, and expert witness Fees are
included as those costs which may be recovered by the Town from the Service Provider or
System owner or operator.

B) The Town, the Town Board and the Supervisor reserve the right to retain counse! of their own
choice. at their own expense.

C) Ifa Service Provider or System owner or operator obtains counsel for the Town , the Town
Board, or the Supervisor, then any one of them shall have the right to approve such counsel.
However, neither the Town . the Town Board, nor the Supervisor shall unreasonably withhold its
approval of counsel, provided such counse! is qualified and reasonably experienced in defending
against such claims or actions.

D) With respect to a Service Provider’s or System owner’s or operator's own defense of such actions
set forth in this Section, it is understood that such Service Provider or System owner or operator
reserves the right to select and retain counsel of it’s own choice, at its own expense. without the
Town’s, the Town Board's or the Supervisor's approval..
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Section 26. Liability iInsurance.

A) A Service Provider or System owner or operator shall secure and maintain, for as long as it
operates the System or provides Service within the Town , public liability insurance, property
damage insurance. and umbrella insurance coverage in at least the following amounts:

1) Public liability: $3,000,000.00 per Person/per occurrence;
2) Property damage:  $3,000,000.00 for any one (1) claim;
3) Umbrella liability ~ $5,000,000.00

B) A Service Provider’s or Systems owner’s or operator's public and personal liability and property
damage insurance policy shall expressly include the Town . the Town Board and the Supervisor
as additional named insureds.

C) The public and petsonal liability and property damage insurance policy shall be issued by an
agent or representative of an insurance company licensed to do business in the State, and which
has one (1) of the three highest or best ratings from the Alfred M. Best Company, or an equaily
reputable rating Service.

D} The liability and property damage insurance policy shall contain an endorsement obligating the
insurance company to furnish the Town Board with at least thirty (30) days written notice in
advance of the cancellation of the insurance.

E) Renewal or replacement policies or certificates shall be delivered to the Town Board at least
thirty (30) days prior to the Expiration of the insurance which such policies are to renew or
replace.

F) Before a Service Provider provides Service to Subscribers or Users, and before a System owner or
operator permits the System to be used to provide Service, the Service Provider or System owner
or operator shall deliver to the Town the policies or certificates representing the required
insurance, and each policy or certificate delivered shall be accompanied by evidence of payment
of the full premium thereof.

G) If the State permits a Service Provider or System owner or operator to be self-insured, then the
Town Board may, at the Board’s sole discretion, permit the Service Provider or System owner or
operator to self-insure, so as long as the minimum amounts of insurance coverage outlined in this
Section are met and maintained for the entire period that the Service Provider or System owner
or operator is self-insured, and the Service Provider or System owner or operator can
demonstrate to the satisfaction of the Town Board that it has the financial ability to pay in a
timely manner up to the maximum amount per category as set forth in subsection (A) of this
Section.

Section 27. Performance and Completion Security.

A) A Service Provider or System owner or operator shall, provide to the Town a performance
bond or other security executed by a surety licensed to do business in the State, or if deemed
necessary by the Town Board a cash deposit or irrevocable letter of credit in the name of the
Town . in an amount totaling at least twenty-five thousand dollars ($25.000.00) and not
exceeding one-hundred thousand dollars ($100,000.00). The purpose of the security is to ensure
performance and compliance with the requirements and provisions of this Law and may be
called, or drawn upon, as appropriate, to recompense the Town for costs, losses or damages
incurred by the Town as a result of the failure to comply with this Law. up to the monetary limits
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B)

C)

D}

E)

F)

G)

of the security. If the Town draws on a performance bond, cash deposit or irrevocable letter of
credit as a result of a Service Provider’s or System owner"s or operator’s failure to fully and
timely discharge its obligations under this Law, then the Service Provider or System owner or
operator shall be required to replenish the security to the minimum level required by this Law
within thirty (30) days of the draw down.

If the Applicant is an incumbent in the Town, the specific amount of the security required
under subsection (A) of this Section shall be based in part upon the Franchisee's or Applicant’s
record of performance in the Town. If the Applicant has no record of performance under any
authority granted by the Town, the amount of the security may in part be based upon its record of
performance in other communities and the fact that it has no record of performance in the Town.

In addition to the performance security required in subsection (A) of this Section, a Service
Provider or System owner or operator shall furnish to the Town a construction/completion bond
or other approved security prior to the time it commences any construction, upgrade. rebuild, or
repair/maintenance project that has a capital construction cost or outlay exceeding one hundred
thousand dollars ($100,000.00). In determining the cost, the cost of the entire project shall be
used, and a Service Provider or System owner or operator may not avoid the requirements of this
section by separating or segregating the project into smaller component parts or portions, such as
listing geographical sections of the Town as separate projects, whether or not they are to be done
simultaneously or consecutively. The amount of the bond or other security shall equal at least
seventy-five percent (75%) of the projected capital cost. Any component parts or portions of a
project subject to the requirements of this subsection that are undertaken within a twelve (12)
month period shall be deemed the same project,

To minimize and control the disruption of the normal and usual use of the streets and rights-
of-way in the Town, any construction/completion bond or other permitied form of security shall
expressly guarantée that a Service Provider or System owner or operator will in a timely manner
abide by the schedule for the project as approved by the Town Board or Administrator and that
the Service Provider or System owner or operator will Complete the project in a timely manner.

if the Town Board draws on a completion bond or other permitted form of security as a result
of a Service Provider’s or System owner’s or operator's failure to timely and fuily discharge its
obligations and Complete any project subject to this subsection, then the affected Service
Provider or System owner or operator shall be required to replenish the completion and
performance bond or security to the minimum leve!l required by the Town Board or the
Administrator within thirty (30) days of the date of the draw down.

The performance bond or other permitted for of security shall be in force at all times as may
be required by the Town Board, unless relief is granted or a schedule of reduction is detailed in a
separate agreement executed between the Service Provider or System owner or operator and the
Town Board.,

In lieu of a performance bond and/or a construction/completion bond, at its sole discretion
the Town Board may accept alternative forms of security, including a written guarantee of a
Service Provider or System owner or operator pledging the full faith and credit of the affected
Service Provider’s or System owner’s or operator’s ultimate parent.
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Section 28. Maintaining Other Types of Insurance and Bonds.

A) Notwithstanding the insurance and bond requirements contained elsewhere in this Law, a Service
Provider or System owner or operator shall obtain and maintain any other types of insurance and
bonds, including. but not limited to workers compensation insurance and automobile liability
insurance, that are mandated by either federal or State law, rule or regulation.

B) Where applicable and required, a Service Provider or System owner or operators shall maintain
such insurance and/or bonds in at least the required minimum amounts, and according to the
minimum terms and provisions mandated by either the federal or State law, rule or regulation.

Section 29. Maintaining a Public Inspection File.

A) To the extent required by Federal and/or State law, rule or regulation, a Service Provider or
Systen owner or operator shall maintain records and reports and assure that they are available
upon request for inspection by the following:

1) The general public:
2) Subscribers and Users of the Service or System, and
3) the Town Board, the Administrator or other Town officials, or the designee of such.

B) A Service Provider or System owner or operator shall maintain a public inspection file which
shall include at least the following:

1) ownership records;

4) Equal Employment Opportunity (EEO) data,

5) Testing data and records pursuant to the FCC’s rules, if applicable; and

6) any other records or information required to be contained in a public inspection file by
federal or State law, rule or regulation.

C) Notwithstanding subsection (B). and unless preempted or prohibited by the State or the FCC, a
System owner or operator shall include in the public inspection file:

1) acurrent Rate card detailing rates for all Services and for any equipment placed at a
Subscriber’s or User’s location, charges for installation, Late Charges or Fees and the
policy regarding the imposition of Late Charges;

2) acopy of the current complaint resolution policy;

3) acopy of the current disconnection policy, including both voluntary and involuntary
disconnections;

4) a copy of the current policy regarding the issuance of credits or rebates for Loss or
Diminution of Service, missed appointments and refunds due upon disconnection or
downgrade from prepayments; and

Section 30. Retention and Submission of Reports and Records.

A) Notwithstanding any requirements contained elsewhere in this Law, a Service Provider or
System owner or operator shall maintain, and upon request by the Town Board or its designee,
provide records as are reasonably necessary for the Town to determine compliance with the
provisions of this Law, and to determine the Service Provider's or System owner’s or operator's
legal, technical, financial and character qualifications as may needed from time-to-time to
administer this Law and the Franchise.
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B)

C)

D)

E)

F}

On or before January 1¥ of each year after the effective date of this Law, a Service Provider or

System owner or operator shall submit to a designated Town official a list of files, reports,
records, data or other information that the Service Provider or System owner or operator
periodically and/of regularly and customarily files with the FCC or the PSC or any other federal
or State agency because of its status as a Service Provider or System owner or operator that are
applicable to or have affect on the System or the provision of Service in the Town. For any other
report that a Service Provider or System owner or operator files with any other federal or State
agency, and that has or will have a direct impact on the operation of the System or the provision
of in the Town within one-hundred and eighty (180) days of the filing, then the Service Provider
or System owner or operator shall notify the Town Board or Administrator of the filing within
fifteen (15) days of the date of the filing. The notice shall inform the Town Board or
Adminristrator of the nature and scope of the filing and the effect or intended effect, and the
agency with whom the filing was made, including the name, address, department, division, and
phone number of the recipient.

As part of any compliance review or evaluation, or for any legitimate matter related to the
administration andienforcement of this Law or a Service Provider’s or System owner’s or
operator’s Franchise, or any permitted operation under this Law, pursuant to subsection (B) of
this Section the Town Board or the Administrator may require the provision of any reports.
records, data or other information that filed with the FCC, the Securities and Exchange
Commission (SEC) or any other federal or State agency that affects the ownership or operation
of the System or the provision of Service in the Town. However, unless the Town is expressly
authorized to require such by State or federal law, a Service Provider or System owner or
operator shall not be required to provide any State or Federal tax returns, or any documents that
are expressly exempted under State or federal privacy laws, including any applicable provision of
the PSC and Section 631 of the Cable Act (codified at 47 USC 551).

For the purposes intended under this Section, an address shall be required to be provided, but
without giving the name of the Subscriber or User located at that address, unless the consent of
the Subscriber or User is obtained.

Notwithstandirig anything to the contrary in the preceding subsection (B) of this Section, the
Town shall have the right and authority to require the delivery to the Town of any information
related to determining the adequacy of any payments due the Town, including, but not limited to
Franchise Fee payments, Rent, User Fees, licenses or taxes of any kind. However, the Town may
not require the delwery of original documents, but may require the delivery of photostatic copies
of such.

Notwithstanding anything to the contrary in the preceding subsection (D), the Town reserves
the right to require. as deemed necessary for the administration and enforcement of this Law or a
Franchise. that a Franchisee or other Service Provider or System owner or operator deliver to the
Town copies of all applications, reports, documents, correspondence, pleadings and petitions of
any kind that relate;to or have an effect on the System, the System owner's or operator’s or the
Service Provider’s ownership or operation of the Service or System, or on the franchising or
regulatory authority of the Town, that are submitted by or on beha!f of the Franchisee or other
Service Provider or System owner or operator, without regard to the federal or State regulatory
agencies or courts where such addresses issues which affect, or have the intent of affecting, the
operation of the Service Provider’s or System owner’s or operator’s Service or System within the
Town, or the Town's regulatory authority. The information shall be provided in a timely and
expeditious manner, and as may further be required by this Law or a Franchise agreement .
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G)

H)

1

No Service Provider or System owner or operator shall use the delay of the provision of the
information required under this Section to prevent the Town Board from exercising its rights or
performing its duties and obligations under this Law or any applicable federal or State law, rule
or regulation.

Copies of such responses, decisions, or any other communications from the regulatory
agencies or courts'set forth in this Section to a Service Provider or System owner or operator or
its agent, including the Service Provider’s or System owner’s or operator ’s ultimate parent, its
attorney, or it’s consultants, that are relative to the Service Provider or System owner or operator,
or the operation of the System or the provision of Service in the Town, that would have an effect
on the operation of System or the provision of Service within the Town, or the ownership, shall
likewise be filed with the Town immediately upon the filing or receipt of such, but in no case
later than fifteen (15) days after the filing or receipt thereof,

In addition to the requirements noted in the preceding subsections of this Section, a Service
Provider or System owner or operator shall in a timely manner submit those reports, statements
and logs required by this Law that are necessary for the proper and diligent administration and
enforcement of this Law or any Franchise granted by the Town, including, but not limited to, the
following:

1. a periodic Gross Revenue statement and report in the manner set forth in this Law;
2. acopy of the Loss of Service or Outage log applicable to the System or Service in
the Town, showing all Service outages of any kind and duration. in accordance with
the requirements in this Law and any Franchise;

preventive maintenance reports as set forth in this Law;

4. if applicable, the FCC Form 394 or any subsequent equivalent form concerning
Assignment or Transfer of a System owner or operator or Service Provider that is
subject to Section 617 of the Cable Act of 1984, as amended (at 47 U.S.C 537), or if
not applicable to the aforementioned FCC Form 394, a formal request for Transfer;

5. if applicable, a copy of the FCC Form 395-A or any subsequent equivalent form
concerning equal employment opportunity (EEO) and fair contracting policies; and

6. ifapplicable, a copy of any required State authorization to operate a System or
provide Service using a Svstem.

sl

Section 31. Inspection and Review of Books, Records, and Other

Data.

A)

B)

A Service Provider or System owner or operator shall keep complete and accurate books of
accounts and records of the business and operations in connection with the operation of System
and/or the provision of Service in the Town, including records of inspection and maintenance
activity in sufficient detail to ascertain the diligence and adequacy of the inspection and
maintenance program.

The Town Board, the Administrator. or a duly authorized designee of either. shall always
have the right to require the provision of and delivery to the Town offices, or the offices of the
Town’s designee, information or records, including true and complete photostatic copies of any
records, as may be necessary and required to administer this Law or any Franchise. At the
discretion of the Town Board or the Administrator, and in lieu of the preceding, the Company
may be permitted to provide attested and certified summaries of information in the form and
format determined by the Town Board.
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Q)

D)

E)

F)

G)

H)

Requests for information and records shall by provided within five (5) days of the receipt of
a written request. unless the retention of such records is expressly exempted by one or more
provisions of a Franchise, or unless the time for the provision of such records is extended by the
Town Board or the Administrator. In an emergency situation the information may required to be
provided sooner. |

It shall be the‘responsibility of the Service Provider or System owner or operator to retain
and maintain records and information so as to enable their provision in a timely manner as
required by this Law. The period of time for the required retention of such records shall be for
the period of time represented by the State’s statute of limitations given the facts and
circumstances involved.

The Town shall have the right, at its own expense, to hire, an independent certified public
accountant or othér business professional to review the books and records of a Service Provider
or System owner or operator, or at the discretion of the Town Board or the Administrator,
attested and certified summaries of information in the form and format determined by the Board
or the Administrator. If, after a financial audit or analysis, it is determined that the Service
Provider or System owner or operator has underpaid amounts owed to the Town by one percent
(1%) or more of the amount owed or $2,000, whichever is less, then the Service Provider or
System owner or operator may be required to reimburse the Town for the actual cost of the audit
or review, Absent fraud, any audit by an independent certified public accountant or other
qualified professional retained by the Town shall be binding.

A false entry into the books and/or records of a Service Provider or System owner or
operator of a material fact or amount made by a Service Provider or System owner or operator or
any employee or contractor of the Service Provider or System owner or operator. shall constitute
a material violation of this Law and, at the discretion of Town Board, subject the Service
Provider or System owner or operator to termination and revocation of its Franchise, and any and
all fines and penalties, both civil and criminal, as permitted under law. An unintentional
erroneous entry made in good faith and of de minimus negative affect, shall be deemed a
Technical violation or breach and shall not constitute a material violation of this Law, nor
subject a Service Provider or System owner or operator to any damages or penalties of any kind.

Unless granted relief pursuant to Section 8 of this Law, a Service Provider or System owner
or operator shatl keep complete and accurate books and records of the key aspects of the Service
Provider’s or System owner’s or operator's operation at the local office for at least the preceding
three (3) years, and in such a manner that all matters pertaining to the Town can be easily
produced and/or verified at the request of the Town. A Service Provider or System owner or
operator shall be permitted to keep such records at a different location for the period of time
represented by the State’s statute of limitations so long as copies of the records will be delivered
to the Town or its!designee upon request as may be needed for the administration and
enforcement of this Law or the Franchise.

The Service P:rovider or System owner or operator shall also keep at its local office, and shall
make available and provide upon request by the Town, any other applicable records and
information that nflay be required by any other federal or State agency, including the PSC, that
has jurisdiction over one or more classes of Service Provider or System owner or operators as
refate to the operation of the System or the provision of Service, including financial matters.
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D

)

K)

L)

Notwithstanding anything else in this Section, no Service Provider or System owner or
operator shall be required to provide information that is by law expressly deemed confidential or
proprietary.

Failure to comply with the provisions of this Section shall subject the Service Provider or
System owner or operator to fines or penalties as set forth in Section 113 of this Law.

To the extent permitted by applicable State and federal law, the Town shall not disclose or
use any information provided by a Service Provider or System owner or operator in a manner that
would reasonably be deemed to provide a competitive advantage to another Service Provider or
System owner or operator, or that would reasonably be deemed place the Service Provider or
System owner or operator at a competitive disadvantage.

No Service Provider or System owner or operator shall use the delay of the provision of the
information required under this Section to prevent the Town Board from exercising its rights or
performing its duties and obligations under this Law or any applicable federal or State law, rule
or regulation. '

Sections 32 -- 37. Reserved.

Section 38. Applicability of State Consumer Sales Practices Laws.

In addition to any and all requirements of this Law relating to matters of Consumer Protection, each
and every Service Provider or System owner or operator shall comply with, and abide by, all
applicable provisions of any State law concerning sales practices and Consumer Protection
requirements.

Section 39. Subscriber or User Security Deposits

As a matter of Consumer Protection, the Town establishes the following regulations related to
Subscriber or User Security Deposits.

A)

B)

Q)

A Franchisee or other Service Provider or System owner or operator shall be permitted to require
refundable security deposits in circumstances consistent with reasonable business practices and
applicable State law, but only where such deposits are necessary to protect the System owner’s or
operators” or Service Provider’s investment in equipment loaned, leased or rented to a Subscriber
or User, or to ensure payment where there is reasonable evidence of a risk of non-payment such
as history of repeated non-payment.

Security Deposits shall be kept in a separate interest-bearing account and the Subscribers or
Users shall annually be paid all interest earned on the deposits and shall record and account for
the collective amounts of the deposits separately from any other account. At no time shali there
be a co-mingling or mixing of Security Deposit money in accounts with any other monetary
receipts.

Upon termination of Service for any reason, the Subscriber or User shall receive a refund of any
deposit, including all accrued and unpaid interest, within thirty (30) days of the termination or
cancellation of Service, subject to (i) an offset or credit for all outstanding obligations of the
Subscriber or User to the Franchisee or other Service Provider or System owner or operator ,
including outstanding Service charges, and (if) return of all equipment provided by the
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D)

E)

F)

Franchisee or other Service Provider or System owner or operator in connection with the
Services received by the Subscriber or User in suitable condition, normal wear and tear expected.

In no circumstances shall a Service Provider or System owner or operator be permitted to use any
deposits for working capital, or allow any deposits to be used for working capital, or to be used
for any purpose other than to serve as security against the loss of any amounts owed or for loss of
or damage to equipment pursuant to subsection (F) of this Section, unless the Service Provider or
System owner or operator annually pays the depositor interest on the money used at the
prevailing rate of interest for commercial loans in effect at the time the deposit was used. Failure
to pay interest as set forth in this subsection shall subject the offending Service Provider or
System owner or operator to interest at the Rate of ten percent (10%) per annum, which interest
shall be compensatory in nature to the depositor, and shall not preclude the imposition or
assessment of a Fine or Penalty as set forth in this Law or as may be permitted under State law.

All deposits for equipment shall be returned, with interest if applicable under this Law, within
thirty (30) days of the cancellation or termination of the Service or the return of the equipment
tfor which the deposit was made, provided the equipment is returned in good working order,
normal wear and tear excepted and further provided there is no outstanding amounts owed to the
Service Provider or System owner or operator ..

Failure to meet the requirements of this Section may, at the discretion of the Town Board, result
in fines or penalties as set forth in this Law and other sanctions as permitted under law.

Section 40. Preferential or Discriminatory Practices Prohibited.
A) As a matter of Corisumer protection and Equal Protection rights under the United States

B)

Constitution, a Service Provider or System owner or operator shall not as to rules, regulations,
rates, charges, provision of Service or the use of a Service Provider’s or System owner’s or
operator's facilities and equipment, make, allow, or grant any undue and impermissible
preference or advantage to any Person, nor subject any Person to prejudice or disadvantage, on
the basis of race, creed, color. sex, national origin, handicap or physical condition, religious
affiliation, location of residence or income.

Subsection (A) of this Section, does not prohibit a Service Provider or System owner or operator
from denying Service based on the location of a residence or business if that residence or
business is outside the parameters for any Line Extension, allowing for any cost-sharing formula,
as may be detailed in a Franchise.

Sections 41 -- 45. Reserved.

Section 46. Restoration of a Subscriber or User’s Property.

A) If at any time a Service Provider or System owner or operator shall disturb the yard,
residence, or other real or personal property of a Subscriber or User, such Service Provider or
System owner or operator shall ensure that the Subscriber’s or User’s yard, residence, place of
business or other real or personal property is returned or restored to a condition comparable to
that which existed prior to the commencement of the work or to the creation of the damage.

B) The costs associated with both the disturbance and the return, replacement, and/or restoration

shall be borne solely by the Service Provider or System owner or operator. The Service Provider
or System owner or operator shall reimburse a Subscriber or User or private property owner, for
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any actual physical damage caused by the Service Provider or System owner or operator, its
subcontractor, or its independent contractor, in connection with the disturbance of or damage toa
Subscriber or User or property owner's property that cannot re returned to its condition prior to
the damage.

Section 47. Payment Delinquency, Late Charges and
Termination of Service.

As a matter of Consumer Protection, the Town establishes the following regulations related to the
treatment of payment delinquencies, Late Charges and Termination or Disconnection of Service.

A) A Subscriber or User shall not be considered delinquent in payment until at least the
following have occurred:
1) thirty-five (35) days have elapsed from the postmarked date of the bill to the
Subscriber or User;
2) Service for the first thirty (30) days of the period billed for has been delivered:
and
3) payment for the first thirty (30) day period has not been received by a Service
Provider or System owner or operator.

B) Before disconnection of a Subscriber’s or User’s Service takes place, whether physically or
electronically, the Subscriber or User must in be delinquent in payment for Service as defined
by subsection (A) of this Section:

C) Any refund due a Subscriber or User after a disconnection pursuant to this Section shall be
made within sixty (60) days of the disconnection for non-payment.

Section 48. Voluntary Disconnections, Including Requests for
Downgrades of Service.

A) As a matter of Consumer Protection, a Subscriber or User may at any time request that a
particular Service, level of Service, or the entire Service be disconnected. There shall be no
penalty imposed or other punitive action of any kind whatsoever taken by a System owner or
Service Provider under such circumstances or for such a choice by a Subscriber or User.

B) Failure to meet the requirements of this Section may, at the discretion of the Town Board,
result in Fines or Penalties as set forth in Section 117 of this Law entitled, Fines and Penalties.

Section 49. Non-prohibitive Access Policy and Voluntary
Subscription.

As a matter of Consumer Protection the Town establishes the following regulations related to access to
or the refusal of any service.

A) Except for normal sales and sales retention efforts, no Service Provider or System owner or
operator shall engage in any activity or practice which is designed to prohibit or inhibit, or has
the effect of inhibiting or prohibiting, a Subscriber or User from switching from one Service
Provider or System owner or operator to another Service Provider or System owner or operator
or disconnecting from one Service Provider or System owner or operator in order to connect and
receive Service from another Service Provider or System owner or operator or simultaneously
receiving Service from more than one Service Provider or System owner or operator.
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B) No Service Provider or System owner or operator shall engage in any activity or practice which
has the effect of acting as a penalty or negative disincentive for a Subscriber or User switching
from one Service Provider or System owner or operator to another Service Provider or System
owner or operator .or disconnecting from one Service Provider or System owner or operator in
order to connect and receive Service from another Service Provider or System owner or operator;
or simultaneously receiving Service from more than one Service Provider or System owner or
operator.

C) No Person or member of the public shall be penalized or fined by a Service Provider or System
owner or operator, whether through a home sales contract, a deed containing restrictive
covenants, or any other type or instrument of agreement or restriction, for failing or refusing to
subscribe to or receive Service of any kind, or for failing or refusing to physically connect to a
Service Provider’s or System owners’ or operator’s System; nor shall any Person incur penalties,
fines or costs of any kind for failing or refusing to connect to a Service Provider’s facilities or a
System owner’s or.operator’s System, or for failing or refusing to subscribe to or receive Service

D) Failure to meet the requirements of this Section may, at the discretion of the Town Board, result
in Fines or Penaltiés as set forth in this Law.

Sections 50 -- 55. _Reserved.

Section 56. Protection of Subscriber or User Privacy.

As a matter of Consumer Protection the Town adopts the following regulations regarding Subscriber or
User Privacy:

A) A Service Provider or System owner or operator shail abide by any and ali Subscriber or

User privacy rules or regulations of the federal or State government or any federal or State
agency.

B) Any Service Provider or System owner or operator who functions as an Internet Service
Provider shall be prohibited from using or providing to a third party any information sent or
received by a Subscriber or User, such as, but not limited to e-mail or any attachments thereto, to

any Person or entity for any purpose whatsoever, uniess ordered to do so by a court of competent
Jjurisdiction. '

<) Failure to meet the requirements of this Section may, at the discretion of the Town Board,
result in Fines or Penalties as set forth in this Law.

Section 57. Resolution of Complaints and Response to Inquiries.

A) The Town is hereby granted the authority to do all things necessary and permissible to
supervise, inspect and regulate the construction, operation and maintenance of Systems or
Services that are subject to this Law in whole or in part, and to implement procedures for the
filing and resolution of complaints, unless otherwise expressly prohibited by federal or State law.

B) A Service Provider or System owner's or operator's complaint and inquiry resolution policy

shall be reduced to writing, and such policy shall be available upon request to any Person
eighteen (18} years of age or older. Every Subscriber or User shall receive notice of the policy,
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and any change in the policy, in the manner prescribed by this Law and in compliance with any
FCC or PSC rules.

Section 58. Policy With Respect to the Continuity of Service.

A)

B)

)

D)

E)

No Service Provider or System owner or operator may abandon, withdraw, or cease to
operate the System or provide Service to any portion of the Service area within the Town without
the prior express written consent of the Town Board.,

A Service Provider or System owner or operator shall be prohibited from using the threat to
abandon, withdraw, or cease to provide Service to any Subscriber or Users or Service or operate
the System area within the required service area in Town to avoid compliance with this Law or
the terms and conditions of a Franchise.

Failure to meet the requirements of this Section may, at the discretion of the Town Board,
result in fines or penalties as set forth in this Law.

In addition to Subsection (C) of this Section, violation of this Section shall be deemed
grounds to subject the Service Provider or System owner or operator to termination and
revocation of its Franchise in accordance with the provisions of this Law and applicable State
law.

Failure to meet the requirements of this Section may. at the discretion of the Town Board.
result in fines or penalties as set forth in Section 117 of this Law entitled Fines and Penalties.

Sections 59 -- 64. Reserved.

Section 65. Construction and Construction-Related Requirements.
A} In order to establish minimum and uniform standards related to the safe use and occupancy of

public property, the Town’s property and rights-of-way, private property and as the System may
be reiied upon to communicate with the subscribing public in the event of an emergency or
disaster. to assure the reliable provision of Service in the Town, and to the extent reasonably
possibie assure the ability of Subscribers, Users and property owners to enjoy their property with
the least inconvenience and diminishment of the value of the property, any Service Provider or
System owner or operator shall abide by and adhere to the following minimum construction and
construction-related requirements.

1) construct, install, maintain, and repair the System or facilities used
to provide Service in accordance with this Law, and any other requirements of the
State. County and/or Town;

2) use and occupy streets and private rights-of-ways as set forth in this
Law. and any other applicable requirements of the State, County, and/or Town;
3 where applicable, and when ordered in accordance with this Law or

a Franchise., remove the Service Provider’s or System owner's or operator's
equipment, facilities and property from the Town's property, streets or rights-of-way
in accordance with this Law and applicable State law:

4) ' when ordered by a private property owner, Subscriber or User,
remove the Service Provider’s or System owner’s or operator’s equipment, facilities
and property from the premises:

5) abide by the safety requirement as set forth in this Law:
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6) abide by and act in strict accordance with all codes that are standard
and customary to the telecommunications industry, including construction, fire,
safety, health, and zoning codes that are adopted by the Town, the County, the State
or the United States;

7) cooperate with the Town in the conduct of any inspection of the
System or facilities used to provide Service, and make repairs or eliminate
construction or safety violations as directed or ordered by the Administrator or the
Town Board: and

8) maintain all permits, licenses and other authorities as required by
this Law and any other Town rules or regulations, and as may be required by any
other governmental regulatory authority.

B) The construction. rebuild, upgrade, installation, maintenance and repair of any System or facilities

A)

B)

)

D)

of any System owner or operator or Service Provider shall at all times and without exception
abide by and comply with the requirements of subsections (C) through (M) of this Section, unless
expressly relieved from compliance in a Franchise, which relief shall include any Grandfathered
status in a Franchise in existence as of the Effective Date of this Law, unless engaged in any
construction, rebuild or upgrade of the System or facilities prior to the Expiration date of the
Franchise, but only until the Expiration date of the Franchise in existence as of the Effective

Date of this Law.

The Town expressly adopts a policy of zero (‘0) tolerance of situations or practices not in
compliance with the requirements of this section, unless relief is granted pursuant to Section 8 of
this Law. '

For newly served areas, the provisions of subsection (C) of this Section shall apply at the
time of initial construction and/or installation of the new System or facilities, or at the time of a
rebuild or upgrade of a System or any of its facilities.

Any Service Provider or System owner or operator, when engaged in any construction,
installation, rebuild, upgrade, maintenance or repair activities, shall treat the aesthetics of
property as a priority, shall not substantially change or affect the appearance or the integrity of
the structure and the property on which it is situated in a negative manner. This shall expressly
include prohibiting the installation of a service drop and associated components on the bias or
diagonally across the front, rear or side of a residence or other structure without the property
owner's express permission. This also means that, unless impracticable, all drop material attached
to a dwelling or business must follow the perimeter lines or roof lines of the dweiling or business
and shall result in the minimum visual effect reasonably possible, taking into account the
reasonable desires of the Subscriber or User.

To minimize the accidental cutting of lines resulting in a Loss of Service, to the extent not
physically or commercially impracticable, all underground service drops shall follow property
lines and shall cross property only at right angles, unless otherwise expressly permitted by the
property owner, whose permission shall be in writing and the work order signed by the
Subscriber or User shall contain a diagram of the permitted routing of the service drop, or unless
required due to the physical characteristics of the surface or subsurface obstructions. in which
case there shall be a signed and dated acknowledgement by the Subscriber or User of the need to
route the installation differently than as required in this subsection. All such signed permissions
and acknowledgements shall be retained permanently by the System owner or operator or Service
Provider, and shall be produced and provided upon request, including upon request by any
subsequent owner of the property, or by the Administrator or the Town Board or its designee. For
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Systems or Service Providers in existence prior to the effective date of this Law, the Service
Provider or System owner or operator shall not be required to bring its facilities into compliance
with the provisions of this subsection (F) until the sooner of an upgrade or rebuild of the System

E)

F)

G)

H)

J)

K)

or System facilities or the grant of a new or renewed Franchise. Notwithstanding the previous
sentence, a Service Provider or System owner or operator shall always be required to comply
with the provisions of this subsection (F) when requested by a Subscriber or User, and shall do
so in a timely manner.

Underground service drops shall be buried at a minimum required depth of twelve (12)
inches. so as to prevent being cut in the course of performing normal yard maintenance, planting

and landscaping.

In instances where previously existing utilities have constructed or installed wire or cable
aerially. the Service Provider or System owner or operator may construct its System or facilities
aerially, unless otherwise required by State or local law. However it shall be the responsibility of
the System owner or operator or Service Provider to assure that at all times and without
exception all required minimum separations are maintained between its facilities and those of
other occupants of the poles as required by applicable code, rule or regulation, including as set
forth in this Law, and that there shall at no time be less than the minimum required clearance
between such facilities and those of the System or Service Provider, nor shall there ever be any
contact between the Service Provider’s or System owner’s or operator’s wires, cable or other
equipment and facilities and those of any other utility or other System or Service Provider’s
facilities or other occupant of the poles.

In situations involving underground construction, the System owner or operator or Service
Provider shall at all times and without exception be required to comply with all applicable
requirements of the National Electrical Safety Code and the National Electrical Code.

Notwithstanding the provisions of subsection (H) of this Section, as a matter of economic
development and preserving property values, the Town Board may order to be placed
underground any new construction of a System. which shal! include any rebuild, upgrade or
replacement of a System and its facilities.

In the event a violation of subsection (H) is caused by another occupant of the poles, upon
discovery of the violation the System owner or operator or Service Provider shall, the same day if
possible, but in no case later than the next Work Day, formally and in writing, notify the party
that created the violation and diligently pursue the elimination of the violation. Until the
violation is eliminated, the System owner or operator or Service Provider shall be required to be
able to provide evidence of the demand to eliminate the violation and of its efforts to have the
violation eliminated.

All occupants of utility poles and shared trenches shall at all times cooperate with all other
occupants to assure compliance with the requirements of subsection .

In order to provide the maximum assurance of the protection of the public and of the
employees of any occupant of the Town's property and rights-of-way, or utility poles or shared
trenches in the Town's rights-of-way. the Town specifically adopts the construction,
maintenance and repair requirements set forth in this subsection. The requirements in this
subsection shall serve as minimum standards and requirements and shall be in addition to any
other requirements of the Town, the County or the State. In the event of a conflict between the
requirements set forth in this subsection and those contained in any other applicable County or
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State code, rule or regulation, that which provides the greatest assurance of achieving the intent
set forth in Subsection (A) of this Section shali apply.

All guy wires associated with a System shall at all times be maintained with
the integrity originally intended, including, but not limited to proper attachment to an
anchor and adequate tension to perform the purpose intended.

Any guy wire associated with a System that is reasonably accessible to, or
may be reasonably be expected to be encountered by. pedestrians or users of recreational
vehicles. including but not limited to bicycles, skate boards, snowmobiles, off-road
vehicles and all-terrain vehicles, shall at all times be marked and protected by the use of
a suitable brightly colored, plainly visible guard no less than eight (8) feet in length and
made of a non-conductive material that is resistant to deterioration caused by the effects
of the weather, unless expressly exempted individually by the Town Board or the
Administrator.

The ends of all guy wires at the point of attachment to the anchor shall be
trimmed and capped or otherwise protected so as not to allow exposed sharp ends to
protrude.

All wires or cables of any kind associated with the System that are placed
vertically on any pole and that are within eight (8) feet of the surface of the ground shall
at all times be protected from direct contact by unauthorized individuals and vandalism
by means of a suitable guard made of a non-conductive material that is durable and
resistant to degradation or deterioration caused by the effects of the weather.

At no time shall any cable, or functional equivalent, intended for
underground installation be left or remain unburied at the end of a work day. The only
exceptions to this requirement shall be for extreme weather conditions or in a force
majeure situation, or if the ground is frozen to a depth of more than six (6) inches. In any
case involving the exceptions under this paragraph, the unburied cable shall be buried
pursuant to the requirements in the National Electrical Safety Code, or for situations
involving service drops the requirement in subsection (G) of this Section, on the first
Work Day:following the cessation or elimination of the condition permitting the
exception.

All pedestals and vaults housing System or Service facilities or components
shall at all times be reasonably secured to prevent tampering by unauthorized
individuals, vandalism or contact with sharp edges that are associated with or contained
in the pedestal or vault. It is required that every Service call at a location at which a
pedestal or vault exists shall include a check of the structural integrity and security of the
vault or pedestal, and any repairs necessary to bring the pedestal or vault into compliance
with this subparagraph shall be done at the time of the Service call, or the next Work
Day at the latest.

At no time shall any pedestal or vault be located closer than six (6) feet from
an electric power pedestal, unless bonded to the ground of the electrical power pedestal.
In no instance shall any pedestal or vault be situated so as to block, prevent, hinder or
interfere with the free access to any other utility or Service pedestal.
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8. In no instance shall any System or Service component or facility be fewer
than twenty (20) inches, measured vertically, from any street light, including any
attachment brackets or fixtures of any street light, unless individually bonded to the
street light or its ground. in which case the minimum permitted clearance shall be twelve
(12) inches.

9. All System or Service facilities or components which are aerially
constructed shall maintain a minimum of sixty (60) inches of vertical clearance at a pole
and fifty (50) inches of clearance at mid-span from any electrical primary lines, wires or
facilities, and forty (40) inches of vertical clearance at a pole and thirty (30) inches of
vertical clearance at mid-span from any electrical secondaries power lines, wires and
facilities.

10. At all times in all aerially constructed areas of the Town. all System or
Service facilities or components shall maintain a minimum of twelve (12) inches vertical
clearance from any communications or telephone lines, wires and facilities.

. . At no time shall any System or Service facilities or components be attached
to. or in contact with, any electrical power mast or any other electrical power-related
facility on any residence or business, except for the sole purpose of establishing a
common ground. otherwise known as a bond, which bond shall not be at the electrical
power mast and shall not block or otherwise interfere with the free and unhindered
access to any component of the electrical service; nor shall such facilities or components
ever be in.contact with or closer than twelve (12) inches from any component of
electrical service to any residence or building.

12. All service drops shall be bonded to the electrical system ground serving that
home or building. At no time shall a separate ground rod be the only means of providing
a ground, unless the home or building has no electrical service ground, in which case the
electric company must be notified in writing of the lack of an electrical ground.

13. All System or Service lines, wires and cable, including Service drops, shall
have a minimum vertical clearance of eight (8) feet when passing above or over any
point of any roof of any home or building of any kind.

14, No wire, line or cable of a System owner or operator or Service Provider,
whether aerial or underground, shall cross the property of a Person, Subscriber or User to
provide service other than to serve the address of the property being crossed without the
express written permission of the owner of the property being crossed, which written
permission shall be permanently retained by the Service Provider or System owner or
operator and produced upon request or demand by the owner of the property or the
Administrator, the Town Board or its designee.

15. All System or Service lines, wires and cable serving residences or other buildings shall be
securely attached to the structure in a neat manner and in the least visually offensive
manner reasonably possible given the facts and circumstances.

16. No Service drop shall at any time cross in front of or block any door, window or any
means of emergency egress or ingress of any home, business or building. If any wire, line,
cable or Service drop of the System or Service Provider is found to be blocking a2 means
of emergency ingress or egress. a Service Provider or System owner or operator shall

Page - 39




A)

B)

C)

17.

18.

19.

20.

23.

immediately reroute and attach the wire, ling, cable or Service drop so as to eliminate the
situation.

At all times, on an individual basis, all service drops shall be bonded to the common
ground of the electrical service in the residence or other building, except with the express
permission of the Town, and then only for the reason stated in subparagraph (12) of this
Section. No service drop may at any time be grounded to or in contact with any facility
providing natural or propane gas.

All work on the System or Service plant, facilities or equipment performed by a System
owner or operator or Service Provider shall, without exception, be left in a permanent,
finished condition at the end of each working day, unless individually approved by the
Subscriber or property owner and either the Town Board or the Administrator on a
individual location-by-location basis.

All Subscriber or User Service drops are to be inspected by the System owner or operator _
or Service Provider, whichever is applicable, as an integral part of every Service or
trouble call, installation or reconnection, and any work necessary to bring the Service
drop into compliance with this section shall be completed prior to leaving the address, or
at the latest, by the end of that Work Day.

All Systems and facilities of a System owner or operatar or Service Provider attached to
utility poles shall at all times be attached on the same side of the pole as the lowest
occupant of the pole.

. At no time shall any facilities of a System owner or operator or Service Provider create

what is known in the industry a ‘frame out™ of a pole, thereby blocking the necessary
climbing space of the pole.

. All System or Service lines, wires, cable and facilities shall be constructed so as to leave

sufficient room between its System and facilities and those of the electric system to place
or move a service bucket between the systems and facilities without coming into contact
with the other system or facilities, or in simultaneous contact with both systems or
facilities.

All cable. lines, wires and fiber shall at all times be securely lashed to the supporting
strand so that the structural integrity of cable or System is not compromised.

Every Service Provider or System owner or operator shall be required to conduct a diligent
program of regular inspection of its System and facilities to assure compliance with the
requirements of this Section, which shall include adequate training of all field personnel to
enable them to be capable of identifying and reporting situations not in compliance with the
requirements of this Section.

At all times and without exception al! applicable portions of the Occupational Safety and
Health Act (OSHA) shall be complied with.

Any violations of this Section that are found shail be eliminated immediately. or the next

Work

Day at the latest.
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D)

Any System owner or operator or Service Provider who violates the requirements of this
section may, at the discretion of the Town Board, be subject to the imposition of fines and
penalties as set forth in this Law.

Section 66. Construction of Good Quality.

Any construction, rebuild or upgrade of any System or facilities, including any installation,
maintenance or repair of the System or facilities used to provide Service, shall be done using only
materials of good and durable quality, and alt work shall be performed in a safe, thorough, reliable
and workmanlike manner, and all employees or contractors shall at all times act and work in
compliance with the provisions of this Law and other applicable ordinances, codes, rules and
regulations of the Town, the County and the State.

Section 67. Conditions on Use of Streets and Public Ways.

A)

B)

)

D}

At all times and without exception, all wires, conduits, cable (whether coaxial, fiber or a
functional equivalent), and other property and facilities of a Service Provider or System owner or
operator shall be located, constructed, installed, and maintained so as not to endanger or
unnecessarily interfere with the usual and customary use, traffic and travel upon the streets,
rights-of-way. easements, and public ways of the Town, or any private property adjacent to,
crossed or used by a System owner or operator or Service Provider.

In the event a Service Provider or System owner or operator's System or facilities creates a
hazardous or unsafe condition, or is part of or a party to a hazardous or unsafe condition,
including, but not limited to those standards and requirements set forth in this Law that are
intended to protect the safety of persons and property, or that creates an avoidable or
unreasonable interference with the use of public or private property, the Service Provider or
System owner or operator shalt upon discovery voluntarily, or upon notice by the Town, in a
prompt and expeditious manner remove or modify that part of the System or facilities so as to
eliminate the condition.

At no time and under no circumstances shall a Service Provider or System owner or operator
place equipment where it will unduly, unreasonably or impermissibly interfere with the rights of
property owners, or with any utility or service intended to benefit the general public, or any other
service or facility that benefits or protects the health, safety, or welfare of the Town or its
residents.

A Service Provider or System owner or operator, ¢ither at its own expense or that of a private
contractor. shall at all times and without exception protect all property including public property
and the Town’s rights-of-ways and easements, and shall support or temporarily disconnect or
relocate any property of the Service Provider or System owner or operator when necessitated by
reason of’

traffic conditions:

public safety;,

temporary or permanent street closing;

street construction or re-surfacing;

a change in, or establishment of, a street grade:

U1_-l-'-_LHt-J-—-
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A)

B)

C)

6. installation, repair or modification of sewers, drains, water pipes, storm
drains, lift stations, force mains, power or Signal lines, and any traffic control system; or

7. any improvement, construction, repair or public works project related to the
Town's or its residents” health safety or welfare.

Upon request by any Person or individual desiring to work or have work performed near or
around a System’s or a Service Provider’s facilities that are placed underground, it shall at all
times be the responsibility of a Service Provider or System owner or operator to locate or have
located all components of the System or facilities, and mark or otherwise visibly indicate and
alert others to the location of the underground wires, cable, fiber or a functional equivalent and
any associated equipment of facilities, prior to the start date of such work. It shall be the
responsibility of the entity intending to or actually performing underground work to notify the
Service Provider or System owner or operator at least ten (10) days prior to the intended start
date of the need to locate the Service Provider or System owner or operator’s underground lines
and equipment and to inform the Service Provider or System owner or operator of the intended
start date.

No Service Provider or System owner or operator may engage in any underground work or
disturb the subsur_face of any ground without first having had located and marked all utilities and
facilities placed underground at the same location.

On the request of any Person holding a building moving permit, a Service Provider or System
owner or operator shall temporarily remove, raise or lower its wires and facilities to allow the
moving or relocation of the building. The expense of temporary removal, raising or lowering of
the wires and facilities shall be paid by the Person requesting such, and the Service Provider or
System owner or operator may require payment in advance. The affected Service Provider or
System owner or operator shall be given not less than fourteen (14) days notice of a
contemplated move to arrange for temporary wire changes.

Section 68. Street Cutting

A)

B)

)

Prior to cutting, penetrating. opening or in any way compromising or affecting the integrity
of any public Street, a System owner or operator or Service Provider shall first obtain a Street
Cutting Permit from the Town.

An application process and procedure shall be established by the Town, including a fee for
the filing of an application.

In order to minimize the disruption of the usual and customary use of the Streets and rights-
of-way and not to prolong such disruption, a Street Cutting Permit shall be date specific and for a
specific period of time. [f work is not started on the start date contained in the Street Cutting
Permit, a penalty of one-half (1/2) the amount of the Permit Fee may be required.

Section 69. Serviée Provider’s or System Owner’s or Operator 's Duty

to Remove Properties from the Public Streets and Rights-
of-Way.
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A)

B)

C)

D)

E)

In the event of the Non-renewal of a Service Provider’s or System owner’s or operator’s
Franchise, or the involuntary termination or revocation the Franchise, subject to the Continuity of
Service provisions outlined in this Law, and unless the Town or another Service Provider or
System owner or operator, indicates its lawful intent to acquire and use the System or the
facilities, the affected Service Provider or System owner or operator shall promptly remove its
System and all facilities and equipment and other property. including any abandoned equipment,
facilities or portions of the System, from the streets, public ways and private property located
within the Town. The removal shall be at the sole expense of the affected Service Provider or
System owner or operator and shall be completely removed within ninety (30) days of the date of
Expiration, or the date of revocation and involuntary termination, of its Franchise, or a lawful
order or directive from the Town, whenever any of the following occurs:

1) the Service Provider or System owner or operator ceases to operate all or any part of
the System or provide Service for more than twenty-four (24) consecutive hours with
the express written permission of the Town Board or the Administrator, other for
reasons of Force Majeure;

2) the Service Provider or System owner or operator fails to construct, rebuild or
upgrade the System or provide Service as contained in an Application or Proposal
for renewal, or in a Franchise or an amended Franchise without express written
permission of the Town Board;

3) the Town Board elects not to, and affirmatively acts not to, renew the Franchise,
pursuant to the provisions set forth in this Law and, if appealed, pending a final
ruling or determination by a court of competent jurisdiction; or

4) the Service Provider’s or System owner's or operator’s Franchise is revoked pursuant
to the provisions set forth in this Law and, if appealed, pending a final ruling or
determination by a court of competent jurisdiction.

The Service Provider or System owner or operator shall remove all of its cable, lines. wires
property, facilities and equipment located in the Town’s streets and rights-of-way in the manner
and time frame prescribed in subsections (C) through (F) of this Section.

If not removed voluntarily by the Service Provider or System owner or operator pursuant to
subsections (A) and (B) of this Section, then the Town may notify the Service Provider or
System owner or operator that if removal of the property is not accomplished within ninety (90)
days, or substantial progress towards removal is not made within seventy-five (75) days. then the
Town may direct its officials or representatives to remove the Service Provider or System owner
or operator's property, facilities, equipment, cable and wires at the expense of the Service
Provider or System owner or operator.

If officials or representatives of the Town remove, or cause to have removed, a Service
Provider’s or System owner’s or operator's cable, lines, wires property, facilities and equipment,
and the Service Provider or System owner or operator does not claim the property within ninety
(90) days of its removal, then the Town may take whatever steps are permissible under State law
to declare the property surpius, and sell it, and if permitted by State law the proceeds of the sale
shall go to the Town.

When the Service Provider or System owner or operator removes its System and any other
property. facilities, equipment. cable or wires from the streets and public property and rights-of
way within the Town, the Service Provider or System owner or operator shall, at its own
expense, and in a manner approved by the Town , replace and restore the public or private

Page - 43




property to a condition comparable to that which existed before the work causing the disturbance
or any damage, was done.

Section 70. Permits and Licenses.

A Service Provider or System owner or operator shall obtain, at its own expense, all permits and
licenses required by local law or County or State Law, or State, County or local rule or regulation,
and shall maintain the same, in full force and effect, for as long as required by the Town or the
agency granting the permit or license.

Section 71. Technical Performance Standards; Consumer Protection.

As a matter of Consumer Protection and in the context of Subscribers and Users receiving that which
they pay and have a reasonable right to expect, the Town establishes the following regulations and
requirements regarding technical performance.

A)

B)

It shall at all times be the responsibility of any Service Provider or System owner or operator
to comply with the most current FCC technical rules and standards., if such are applicable to the
Service Provider or System owner or operator.

Where a chronic problem with the Signal or Service quality exists, a System Owner or
Service Provider may be required to employ technology or equipment that will alleviate or
eliminate the problem. The choice of the technology and equipment empioyed to alleviate,
eliminate or mitigate the problem shall be the prerogative of the operator.

Section 72. Reservation of Right to Inspect a System or Facilities and

to Review Documents

A) The Town shall have the right to inspect all portions and facets of a Service Provider's or System

B)

O

D)

owner’s or operator’s facilities, including the construction, placement. operation, repair and
maintenance of the System or facilities in the Town, in order to verify that a Service Provider or
System owner or operator constructs, rebuilds, upgrades, maintains and repairs the System and
facilities in the manner required by this Law.

The Town shall have the right to require the delivery to the Town or its designee, true, accurate
and unexpurgated copies of any and all records and documents related to any tests and
inspections conducted by the System owner or operator or the Service Provider for purposes of
review and analysis as may deemed necessary to administer and enforce this Law and any
Franchise.

The Town shall pay for its costs associated with any physical inspections of the system or its
components or for document reviews. Notwithstanding the preceding, the Town may require
reimbursement of its costs for those circumstances occasioned by a Service Provider or System
owner or operator refusing to provide the information requested under subsections (B) of this
Section. or the refusal to cooperate with the Town in an inspection, or that is occasioned by the
identified failure in a significant portion of the Town to construct, install, maintain, repair,
rebuild or upgrade any part or portion of the Service Provider’s or System owner’s or operator’s
System or facilities in the manner specified and required by this Law.

If a failure to construct, install. maintain. repair, rebuild or upgrade the System or facilities as
required by this Law is identified, except for that which would reasonably be deemed of a de
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E)

F)

minimus number and effect, and after ordering the remedy or elimination of the failures and
providing a period of time to comply with the order, the Town may order a reinspection in order
to verify the resolution or elimination of any failure or problem by a Service Provider or System

owner or operator.

In instances involving reimbursement under subsection (C) of this Section, at the discretion of
the Town Board or the Administrator, the Service Provider or System owner or operator may be
required to reimburse the Town for all of the actual costs that are incurred by the Town to obtain
the necessary information, or that are incurred to conduct or have conducted any needed
reinspection. If, upon reinspection, all failures to construct, install, maintain, repair, rebuild or
upgrade any portion of the Service Provider’'s or System owner’s or operator's System or
facilities have been eliminated. the Town Board or the Administrator may, at their discretion,
waive the reimbursement requirement.

The reimbursable costs as described in this Section are deemed reimbursable because either the
costs were precipitated by the unreasonable or non-compliant behavior of the System owner or
operator or the Service Provider, or because the costs are related to actions of enforcement for
violations or breaches committed, neither of which is a part of the normal administrative function
of this Law or of Franchise, and are extraordinary costs that would not have been incurred were
it not for the impermissible action or violation by the System owner or operator or the Service
Provider.

Sections 73 -- 77. Reserved.

Section 78. Provisions to Alert Subscriber or Users in the Event of a

Disaster Emergency; Standby Power.

A) In order that Subscribers or Users may be alerted in the event of an impending, imminent or

B)

actual natural or other disaster or emergency, unless prohibited by federal law or rule, all Service
Providers or System owners or operators shall ensure that the System or facilities providing
Service to al! or any part of the Town are designed, constructed and installed with equipment that
will permit an authorized official or designee of the Town to override the audio portion of all
video Channels or Signals by touch-tone phone or functional equivalent, from any location.

In addition to any other requirements listed in this Section, a provider of Video Programming
Service or Multichannel Programming Service shall:

1) designate a channel which will be used for disaster/emergency broadcasts of both
audio and video, though this channel need not be solely used for emergency
broadcasts, and may be used for any lawful purpose until needed in an emergency or
disaster; and then only for the duration of the emergency or disaster.

2) mform Subscriber or Users of the designated emergency Channel on a periodic basis,
but not less than once a week;

3) maintain all-Channel video bianking capability to facilitate the needs of the hearing
and sight-impaired Subscribers or Users:

4) test the emergency override function not less than once a month, and remedy any
problems or operational deficiencies immediately;

5) train designated Town officials and cooperate with the Town on the use and
operation of the emergency alert override function; and

6) develop a plan, with the Town's concurrence, to provide Continuity of Service, and
response to Service calls, in the event of an emergency or disaster.
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A)

B)

As one method of assuring Continuity of Services in the event of a failure of commercial
electrical power for reasons including, but not limited to a natural or other disaster or emergency,
a Service Provider or System owner or operator shall install and diligently maintain
automatically activated standby or backup power so that all active System components remain
functional for at least two (2) hours, and additionally install and diligently maintain an-
automatically activated standby generator at all Headends, hubs, nodes and receive sites
associated with the distribution of Service to and throughout the Town that are owned or under
the control of the Service Provider or System owner or operator or any affiliate or parent entity.

For purposes intended under this Section, the Town Board shall designate one or more
officials of the Town who are authorized to declare an emergency or disaster and access and use
the override function of the System.

Section 79. Impliementation of a Preventive Maintenance Program.
A) [t shall be the duty of a Service Provider or System owner or operator to devise. implement and

B)

diligently conduct a preventative maintenance program in order to assure that there is no material
degradation of the operation. performance or condition of the Service or System that would
threaten, endanger or in a substantive manner negatively affect the public health, safety, or
welfare of the public, or the reliability of Service anywhere in the Town , or negatively affect the
quality of Service as may be required by applicable rules.

Thirty (30) days after each calendar quarter, a Service Provider or System owner or operator
shall notify the Town Board. or the Administrator, of the preventive maintenance information
availabie for that calendar quarter, and that such information is available to be delivered for
inspection, examination, review and analysis.

Section 80. Safety Requirements.

A)

B)

All System owners or operators or Service Providers shall at all times and without exception
comply with the most current editions of the National Electrical Safety Code (NESC), the
National Electrical Code (NEC) and the Occupational Safety and Health Act (OSHA). This shall
mean that any changes in or amendments to these codes and law shall be deemed to have been
automatically adopted by the Town with respect to this Law, unless expressly rejected by the
Town Board. '

In cases involving safety issues related to utility poles. including the requirement to regularly
inspect the System and facilities for violations of the NESC, including but not limited to issues of
minimum clearances or impermissible contact of the facilities of two occupants of the poles, and
where there is a question as to which party caused the violation, the System owner or operator or
the Service Provider may be required to provide the following, as applicable under the
circumstance:

L. acopy of the request for makeready for the situation at that location showing the

date of the request; or

a copy of the signed and dated work order showing the date of installation for the

particular subscriber or address. or

3. acopy of the signed and dated work order for the latest service call for the particular
subscriber or address.

tJ
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A)

B)

)

D)

E)

In cases involving subsection (BX2) or (3} of this Section, where individually identifiable
subscriber information may be revealed, it shall nevertheless be responsibility of the System
owner or operator or Service Provider to provide proof of the date in question, but without
identifying the name of the subscriber, unless the subscriber’s permission has been obtained.

To provide for the maximum possible protection of the health and safety of persons and
property in the Town . the Town deems it necessary to adopt a policy of “zero” (0) tolerance of
safety-related violations associated with any System or the provision of any Service in the Town,
excepting those caused by Subscribers, Users or the public and which the Service Provider was
not aware of or should not have reasonably been aware existed. Notwithstanding the preceding
exception, it shall always be the responsibility of the Service Provider or System owner or
operator to remedy and eliminate any safety-related violations associated with its System or
Service as such may be found. or if caused by a third party to diligently pursue the remedy and
elimination of the violation.

To enable the Town to take any needed action or precaution to alert or otherwise protect
persons and property in the Town, it shall be the responsibility and obligation of any Service
Provider or System owner or operator to report to the Town any violation of safety codes,
regulations or requirements, or the construction or construction-related requirements of this Law
that is identified and is not able to be remedied within twenty-four (24) hours of the time of its
identification. or if caused by a Subscriber or User and due to the location on private property is
not able to be remedied within the required twenty-four (24) hours. For purposes of this
subsection. the notice to the Town shall be done the same day by phone, and the next day in
writing.

[t shall be the immediate and primary responsibility of the Service Provider or System owner
or operator to place appropriate and effective warning signs and protective devices or barriers at
the site of any such safety violations that create an imminent danger or threat.

Notwithstanding anything to the contrary in the Section of this Law entitled Fines and
Penalties, there shall be no Fine or Penaity assessed or imposed for construction or construction-
related or safety or safety-related violations that are voluntarily, and of the System owner’s or
operator’s or Service Provider’s own accord and volition, reported to the Town in accordance
with the subsection (D) of this Section prior to any injury or harm having been caused, and
provided that the report of a situation occurs prior to or on the same day as a third party report
that the Town receives that is relevant to this Section, and if the violation is eliminated within
twenty-four (24) hours, or in such time-frame as may otherwise be approved by the Town Board
or the Administrator.

Sections 81 -- 85. Reserved.

Section 86. Franchise Required.

A)

No Person, Service Provider or System owner or operator, shall be permitted to construct,
build. rebuild, upgrade or operate a System or provide Service in, along, over. under or across
Town property or streets or rights-of-way of the Town, without having first obtained a Franchise,
unless such Person, Service Provider or System owner or operator is exempted from this
requirement under State or federal law.
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B)

No Franchise shall be required for either the Town, or for any authority affiliated with the
Town, to own a System or provide Service in the Town, or to operate as a Service Provider or
System owner or operator in the Town, unless required to do so by State law.

Section 87. Initial Franchises; Authority to Grant Non-Exclusive

A)

B)

0)

D)

E)

Franchises; Required Permitting.

The Town Board hray award one (1) or more non-exclusive Franchises within its corporate
limits. or any area outside the corporate limits that is under the Town's governmental or
regulatory control, including the Town’s police powers.

No Franchise granting authority to construct and operate a System or provide Service in the
Town shall be exclusive.

A Service Provider’s or System owner’s or operator’s Application or Proposal shall be evaluated
and approved or disapproved as part of a public proceeding and hearing which affords the
Applicant and the public an opportunity to be to be heard, and which is in accordance with
applicable federal and State laws, rules and regulations.

Any Service Provider or System owner or operator shall proceed with due diligence and its best
efforts to obtain, at its own costs, all necessary permits, licenses, and authorizations which are
required for the conduct of its business in the Town within thirty (30) days after the effective
date of an initial Franchise, including. but not limited to, any private easement agreements,
business licenses. utility joint use or attachment agreements, microwave carrier licenses, and any
other permits, licenses and authorizations needed to lawfully provide Service or operate a System
within the Town.

A Service Provider or System owner or operator shall have in its possession all necessary and
required permits. easements, agreements and licenses prior to the commencement of any
construction. rebuild or upgrade of the System. and, if applicable, the provision of service.

Section 88. Franchise Agreement; Minimum Requirements.

A)

A Service Provider or System owner or operator subject to this Law may not lay or use any cable,
lines or wires, whether coaxial, fiber, or a functional equivalent, or any other equipment or
facilities, on Town-owned property or in the Town's rights-of-way until the Franchise is fully
executed and is in effect. including approval by the PSC if such is required.

B) A Franchise shall be sufficiently detailed so as to clearly delineate the rights, privileges, duties,

obligations and limitations of the parties concerned.

C) As permitted. and as may be applicable to a particular class or type of Service Provider or System

owner or operator, a Franchise shall, at a minimum, contain and address the following matters, as
well as any requirements in accordance with any applicable rules of the PSC:

the term or duration of the Franchise;

an indemnity and hold harmless provision;

an insurance commitment, as required:;
performance bonds or other security, as required;
completion bonds or other security. as required:

S
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the clearly designated Service area;

a schedule of service to any unserved areas of the Town;

the construction, upgrade or rebuild schedule, if applicable;

compensation, including, but not necessarily limited to a Franchise Fee for

administering the Franchise;

10. a Fee or Rent for the commercial use and occupancy of the Town's property and
rights-of-way

11. a statement of repeal of any previously granted or inconsistent Franchise;

12. a severability clause; :

13. a commitment to abide by any and all laws, ruies and reguiations that govern the
Franchise or its use and occupancy of the Town's property and rights-of-way and the
provision of Service;

14. any exemptions or relief from this Law, or any comparable policy, as may be
granted.; and

15, an effective date.

© % 2 o

D) Without limitation other than as may be established by supersedent law, the Town shall always

have the right to require additional matters, issues and subjects to be contained in a Franchise, as
may be reasonably deemed necessary in the interest of and to protect the Town and its residents.

Section 89. Extent of Grant of a Franchise; Wireline System and

A)

B)

C)

D)

E)

Service

Upon an award of a Franchise. and in accordance with the terms of the Franchise. a Service
Provider or System owner or operator required to obtain a Franchise may construct, erect, install,
maintain, rebuild, upgrade, operate, repair, replace, remove, and restore Service or a System
within the geographical limits set forth in the Franchise, but only to the extent permitted by this
Law and the terms and conditions of the Franchise.

Any Franchisé granted under this Law shall be solely and exclusively for Wireline Service,
unless express written authority and permission to use the System for the receipt or provision of
Wireless Service(s) is obtained from the Town, and no Wireless reception or transmission
equipment or facilities shall be attached to or use the Wireline System located on or using Town-
owned property or rights-of-way without the express written permission of the Town. which
authority must be expressly contained in any Franchise.

The System may be located in, upon, along, across, over, and under the streets, rights-of-way,
easements. and public ways of the Town as more specifically set forth in the Franchise, but only
to the extent set forth in this Law and the Franchise.

A Service Provider or System owner or operator shall be solely and separately responsible
for obtaining any required easements for the use of private property, including privately-owned
utility or street light poles, solely at its own cost.

A Service Provider or System owner or operator, through a separate pole or conduit
agreement with a utility, or the Town, may locate the System on, or within, the easement or
property of such utility in the Town, so long as the System and Service is deemed a compatible
usc of the easement and such use is expressly permitted by the holder or owner of the easement.

Page - 49




Section 90. Term of a Franchise.

A)

B)

)

D)

E)

F)

G

H)

The term of an initial Franchise shall be no more than ten (10) years from the date that a
Franchise is approved by the Town Board and is executed by an authorized official of the Town
and the affected Service Provider or System owner or operator. Ten (10) years shall be the
maximum term permitted absent the demonstration of the need for a longer term for financial
reasons, such as, for purposes of example, the time needed to recoup the initial investment plus a
reasonable return on the investment as set forth in subsection (C) of this Section.

No Franchise may contain an option to extend the term of the Franchise where such option is
automatic or able to be unilaterally exercised.

The Town shall not be obligated to grant a Franchise for a period of time that is greater than
is necessary to recoup the amount of any capital expended that was required by the Town or as
may be agreed to during negotiations for the Franchise, plus a return-on-investment attributable
to that capital investment.

The permitted return-on-investment shall be as may be agreed to in the Franchise. or as may
be established by the FCC or the PSC for telecommunications utilities, or 11.5%, whichever is
less.

A System owner or operator or Service Provider shall be required to demonstrate to the
Town Board the financial need of the requested term of the Franchise in the form of an analysis
as deemed appropriate and necessary and in reasonable detail as may be required by the Town
Board.

Unless ordered or otherwise required by a court of competent jurisdiction ,or unless required
by State law, the Town shall not disclose the details of financial information provided under this
Section, other than to make public the length or term of the Franchise and the rate of return on
capital investment used to determine or verify the need and justification for the term granted.

The term of a renewal of a Franchise or the grant of a Franchise subsequent to an initia}
Franchise to an incumbent Service Provider or System owner or operator, shall be for a period of
not less than three and one-half (3 '2) years, measured from the date that a Franchise is approved
by the Town Board. and if required is approved by the PSC. The maximum term shall be no

more than ten (10) years, absent demonstration of the financial need for a longer term as set forth
in this Section.

In the event of the Expiration of a Franchise prior to the renewal or issuance of a subsequent
or different Franchise than that originally granted, unless prohibited by State law or rule, at the
discretion of the Town Board continued authority may be granted in ninety (90) day increments.

Section 91. Service Area.

A)

B)

An Application or Proposal for a Franchise, or for the grant of a Franchise subsequent to the
Expiration of a previously granted Franchise. may, at the discretion of the Town Board, be
required to include a plan to make Service available to any or all residences, dwellings.

businesses and establishments located on any or all public streets and roads throughout the
Town.

As determined by the Town Board at its discretion, the cost of any Line Extension may either
be apportioned among the Subscribers and Users of that Line Extension or, at the discretion of
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C)

D)

E)

the Town Board, among all Subscribers and Users of that System or Service Provider in the
Town.

If the Town adds or incorporates additional land through annexation or any other lawfu!
means, pursuant to subsection {A) of this Section the Service Provider or System owner or
operator serving that area may, at the discretion of the Town Board, be required to extend
Service to the new locations within the reasonable time frame established by the Town Board.

A plan submitted or required to be submitted pursuant to subsection (A) of this Section that
requires more than one (!) year for Completion as measured from the date of the directive of the
Town Board shall be accompanied by a detailed explanation justifying the need for the additional
time, which justification shall include detailed supporting evidence of the reasons for the needed
additional time. as well as a date specific by which Service shall be available to all residences,
dwellings, businesses and establishments on any or all public streets and roads in the subject
area.

Town Board may grant relief from this requirement for one or more unserved areas within
the Town if the Applicant provides an explanation acceptable to the Town as to why a particular
area can not be served.

Section 92. System or Service Expansion.

Any Franchise Agreement that does not contain a plan for service to all occupied homes and
buildings in the Town, pursuant to Section 91 of this Law. shall contain a System expansion or Line
Extension plan and schedule for areas not served as of the effective date of the Franchise.

Section 93. Application for Franchise.
A) For Service Providers or System owners or operators classified as Cable Operators, the Town

B)

Board shall follow all applicable rules of the FCC and the PSC, with respect to the submission
and processing of initial and renewal Applications or Proposals for a Franchise. Notwithstanding
the preceding, in the event the Applicant is an incumbent and proposes or requests to be
permitted to allow the System to be used for the provision service other than for Cable Service as
defined under Section 631 (a)(2) of the Communications Act of 1934 (at 47 USC 551(a)(2)),
such Application or Proposal shall not be deemed a renewal Application or a renewal Proposal.
Any Proposal or Application by a current holder of a Cable Franchise Agreement with the Town,
and which Proposal is for the provision of Service or the ownership or operation of a System as
defined in Section 5 of this Law shall be deemed an initial Application or a renewal Proposal.
except as regards the provision of Cable Service or the use of the System to provide Cable
Service, in which case that portion of the Application related to the provision of Cable Service,
but only that portion, shall be deemed a renewal Application subject to Section 626 of the Cable
Act of 1984, as amended (at 47 U.S.C 546).

For Service Providers or System owners or operators not deemed solely Cable Operators, and
thus subject to the rules of the FCC and the PSC as set forth under subsection (A) of this Section,
the Town Board may develop rules with respect to the submission and processing of initial and
renewal Applications or Proposals for a Franchise. Such rules and regulations shall primarily be
aimed at determining the legal, financial, technical. and character qualifications of the Applicant,
though the Town may also consider other matters deemed of importance that are not prohibited
from consideration by applicable law. including but not limited to the Applicant’s or Proposer’s
history of performance and compliance. both in the Town and elsewhere.
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)

D)

E)

F)

G)

H)

With respect to an initial Application or Proposal for a Franchise, an Applicant shall pay an
initial non-refundable Application Fee as established by Resolution of the Town Board, which
fee shall be for the purpose of covering the Town’s fully allocated costs of processing and
analyzing the Application. An Application for a Franchise that permits uses of a System not
expressly set forth in previous Franchise shall be deemed an initial Application for an initial
Franchise. '

An initial Application for a Franchise to use and occupy the Town’s Property and Town-owned
and managed rights-of-way to provide Service or own or operate a System for commercial
purposes shall place a deposit with the Town in the amount of $20,000 to cover actual costs
associated with. attributable to and necessitated by the process.

As the Town would otherwise be required to deal with experts in the industry without the aid of
equal expertise and knowledge, which situation creates an insurmountable disadvantage for the
Town and would prevent the Town Board from making truly informed decisions, the cost of
outside expert assistance, including legal assistance as may be necessary, is deemed a cost
associated with, attributable to and necessitated by the process for the purposes intended by this
Section. At any time during the processing of an Application or Proposal and the negotiation of a
Franchise that the balance of the deposit required under subsection (D) of this Section is less
than $5,000, then.upon notice by the Town the Applicant shall be required to restore the deposit
to $7,500 before further processing of the Application or Proposal, At the conclusion of the
process any remaining balance shall be promptly returned to the Applicant.

As consideration of a request for renewal of a Franchise is deemed an extraordinary cost to the
Town that is not part of the normal administration of the existing Franchise, then unless
expressly prohibited by federal law or rule. an Applicant requesting a renewal of its a Franchise
or the grant of a new Franchise subsequent to the grant of a previous one, may be required by the
Town to place on deposit with the Town an amount not to exceed $20.000 to cover the fully
allocated costs of processing and analyzing the Application or Proposal. At the conclusion of the
process any remaining balance shall be promptly returned to the Applicant.

An Applicant with an existing Franchise shall not be required to pay both an Application Fee
under subsection (D) of this Section and place a deposit under subsection (E) of this Section,
regardless of the nature of the Application.

Any Application or Proposal shall be accompanied by the amount required at the time of the
filing of the Application or Proposal. In the event the Application or Proposal is not accompanied
by the required payment or deposit the Application or Proposal shall be deemed incomplete and
no action shall be taken on the Application or Proposal until the required deposit is received.

Section 94. Franchise Fees.

A)

B)

Any Service Provider or System owner or operator that is granted a Franchise or the renewal
of a Franchise after the date this Law becomes effective, shall pay to the Town an amount that is
equal to the fuily allocated cost of administering the Franchise for the year, which cost shall be
based on the budget adopted by the Town for that year.

Notwithstanding the requirement of subsection (A) of this Section, the Town may at its
discretion elect to assess a Franchise Fee in any amount up to the maximum amount permitted
under law.
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)

The requirements of this Section shali not change the terms of payment or increase the
computational formula for the payment of a Franchise Fee contained in a Franchise Agreement in
existence and efféctive as of the effective date of this Law.

D) The Franchise Fee shall be paid on a calendar quarter basis, unless otherwise stated in the

E)

F)

Franchise, and shall be deemed late if received later than forty-five (45) days after the end of any
calendar quarter.

Notwithstanding anything to the contrary in subsections (A) or {B) of this Section, upon the
Expiration of a Franchise Agreement in existence as of the effective date of this Law that
contained a smaller Franchise Fee than is permitted by law, the Town may increase the
previously required Franchise Fee to the maximum permitted under law, including for or during
any period of continued authority pending the grant of a new or renewed Franchise.

If the Town assesses the Franchise Fee as a percentage of revenue, notwithstanding the fact
that certain types of Service Providers or System owners or operators may be required to remit an
annual Fee to the ESC. to the extent that the payment of such annual Fee, when added to the
Franchise Fee payable to the Town, is greater than the maximum permitted by law, and to the
extent required by law, but only if expressly required, the amount of the PSC’s annual Fee shall
be permitted to be deducted from the amount that would otherwise have been permitted to be paid
to the Town. In the event that the Service Provider or System owner or operator does not pay the
annual Fee to the PSC out of Gross Revenue, but elects merely to collect the Fee from Subscribers
separately and apart from the Rate for Service and other Charges, and remit the amount so
collected to the PSC, then the amount remitted to the PSC shall not be permitted to be deducted
from the amount that would otherwise have been permitted to have been paid to the Town.

G) If the Town assesses the Franchise Fee as a percentage of revenue, then if the FCC, Congress

H)

I}

or any other governmental agency with authority to establish the maximum allowable Franchise
Fee increases the maximum permissible Franchise Fee beyond five percent (5%) of Gross
Revenue. then upon ninety (90) days notice by the Town to the Franchisee, to protect against the
derogation of its rights the Town shall have the right and authority to increase the Franchise Fee
to the maximum percentage or amount permissible.

Subject to federal law, and notwithstanding anything preceding in this Section, and without
limitation other than as established by State or federal law, nothing shall limit the authority of the
Town to assess and impose a Franchise Fee. or its functional equivalent, on any source, portion,
category or type of revenue, or to exempt any source, portion, category or type of revenue from
inclusion in the computational base used to calculate the Franchise Fee or its functional
equivalent, so long as such is done in a non-discriminatory and competitively neutral manner with
respect t0 competitive Service Providers or System owners or operators in the Town, and so long
as the Fee does not exceed the maximum allowable under law.

If the Town assesses the Franchise Fee as a percentage of Revenue, then in the event the
Town eliminates Subscriber revenue from the revenue base used to calculate the Franchise Fee, or
decreases the percentage attributable to Subscriber revenue, upon notice from the Town of such
elimination or reduction, a Service Provider or System owner or operator paying a Franchise Fee
that is calculated on Subscriber revenue shall reduce the amount of Subscribers” or Users”
monthly bills to reflect the decrease starting in the Subscriber’s or User’s next bill.

If the Town assesses the Franchise Fee as a percentage of Revenue, then ,unless expressly set
forth to the contrary in a Franchise, a Service Provider or System owner or operator that is
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A)

B)

C)

D)

required to pay a Franchise Fee or its functional equivalent shall file with the Town, within forty-
five (45) days after the Expiration of each calendar quarter, a complete and unexpurgated [ncome
Statement. together with the basis of the calculations for the Franchise Fee, showing all
computations used to determine the Franchise Fee.

The Income Statement required in subsection (J) of this Section shall be in the form and
format used in Generally Accepted Accounting Principals (GAAP) and showing all incremental
and individual types, categories and sources of revenue needed to ascertain the accuracy and
completeness of the total payment and shall reflect the following requirements.

1. The Income Statement shall never be a synopsis of revenue whereby different revenue
sources are grouped together showing onty a single number for multiple types or
sources of revenue.

t-2

The Income Statement shall show all revenue and other valuable consideration from
whatever source that is derived from, or caused to be derived from, or that is
attributable to the operation of System and/or the provision of any Service or Use in the
Town, including revenue earned from Subscribers and from those who are not
Subscribers but are Users of the Service or System.

3. The Income Staternent shall be certified by an officer of the Service Provider or System
owner or operator attesting to the accuracy, completeness, and veracity of the revenue
figures and other information contained therein.

As an alternative to the Income Statement requirements of subsections (J) and (K) of this
Section. the System owner or operator or Service Provider may provide a photostatic copy of the
unexpurgated Revenue Chart of Accounts applicable to the calculation of the Franchise Fee
taken from the ledger of any Person or entity who derived revenue as the term Gross Revenue is
defined in Section 5 of this Law, along with a Statement of Certification by an officer of the
System owner or operator or the Service Provider attesting to the accuracy and completeness of
the reported revenue as relates to the payment of the Franchise Fee.

The provision of the information required under subsections (J) and (K) or subsection (L) of
this Section shall be made simultaneously with the payment of the Franchise Fee.

If the payment of the Franchise Fee is made after the deadline set forth in subsection (C) of
this Section. the System owner or operator or Service Provider may be required to pay the Town
interest for the entire amount owed for any period of time beyond the deadline set forth in
subsection (C) of this Section. The interest shall be the Prime Rate as listed in the Wall Street
Journal as of the end of the calendar quarter for which the payment is due, plus two percent
(2%). unless State law establishes a maximum permissible interest Rate, in which case the rate
shall be the maximum interest allowable under State law, given the facts and circumstances.

In the event that the Franchise Fee payment is not made in full by the due date set forth in
subsection (D) of this Section. and payment in full is not made within thirty (30) days after
notice thereof by the Town, including all interest due, then in addition to the provisions of
subsection (N) of this Section the Service Provider or System owner or operator may also be
declared in default of the Franchise and subject to all fines, penalties and sanctions permitted
under law.
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£)

F)

G)

H)

)

K)

L)

Should the total amount owed under subsection (M) of this Section remain unpaid for sixty
(60) days after the date of the notification of non-payment or late payment, then the Franchise
may be revoked, terminated, or canceled as noted elsewhere in this Law and in accordance with
rights of due process.

The Town Board shall have the right from time to time to examine, audit and analyze the
financial records of a Service Provider or System owner or operator, including any subsidiary,
affiliate or parent that derives revenue as Gross Revenue is defined in Section 5 of this Law or to
require delivery to the Town true and complete copies of such records. In the alternative, the
Town Board may require the delivery to the Town of photostatic copies of the Revenue Chart of
Accounts of any subsidiary, affiliate or parent that derives revenue as Gross Revenue is defined
in Section 5 of this for the period being reviewed. If such audit, examination or analysis
discovers an undeérpayment of the Franchise Fee or its functional equivalent of greater than one
percent {1%) of the actual amount owed, then the Service Provider or System owner or operator
shall reimburse the Town for the cost of the audit, examination or analysis. It is specifically
understood that the right of audit, examination and analysis, and the re-computation of any and
all amounts paid. shall always be accorded the Town.

If an audit or other investigation discovers that the full amount of the Franchise Fee has not
been paid for a period exceeding six (6) months from the original due date, notwithstanding
Subsection (N) of this Section, then the Town Board may seek full recovery of the unpaid Fees,
plus interest as set forth in subsection (N) of this Section, and the Town may demand recovery all
of the fully allocated costs incurred that are associated with and necessitated by the act of
underpayment or non-payment, including all reasonable attorney’s fees and expert's fees.

tf the Town assesses the Franchise Fee as a percentage of Revenue, all reports due and
pertaining to the remittance of the Franchise Fee will be certified by an officer of the Service
Provider or System owner or operator, or its parent, and will be provided in the form, format and
detail applicable to quarterly reports pursuant to subsections (J) and (K) or subsection (L) of this
Section. A Service Provider or System owner or operator shall maintain records used in the
preparation of said reports for the duration of the Franchise, to be produced and delivered in their
totality upon request by the Town Board.

No acceptance of any payment shall be construed as a release, accord, or satisfaction of any
claim that the Town may have for further or additional sums payable under the provisions this
Law or any Franchise, or for any other performance or obligations of a Service Provider or
System owner or operator hereunder.

Pursuant to the provisions of this Law. payments of Franchise Fees made to the Town by a
Service Provider or System owner or operator. or remittances of amounts collected, shall be
considered in addition to, and exclusive of, any and all taxes, business licenses or Fees, or other
Fees levies or assessments.

A Franchise Fee required of a Cable Operator shall not include any items excluded by
Section 622 (g) (2) (D) of the Cable Act (codified at 47 USC 342 (g) (2) (D)).

Nothing in this Section shall limit the authority of the Town to require the payment of a Fee
or other assessment of any kind. by any third party Person or entity who provides Service over or
using a System in the Town for which charges are assessed to Subscribers or Users, but which
charges are not received by a Service Provider or System owner or operator who has been
granted a Franchise. For purposes of illustration this shall include situations where a Provider of
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M)

N)

a particular Service using an OVS System directly bills a Subscriber or User, or when the Service
Provider or System owner or operator acts as collection agent for a third party Provider of a
particular Service when the third party Service Provider directly bills Subscribers or Users, or
where a third party Person leases a channel for commercial purposes and receives Revenue
directly or through a third party.

For any twelve (12) month period, the Franchise Fees paid by any Person who provides
Service pursuant to Subsection (W) of this Section, shall not exceed five percent (5%) of such
Person's Gross Revenue derived in such period from the provision of Service in the Town, or the
maximum permitted by law or rule at any time.

Notwithstanding anything in this Section, in the event a Service Provider or System owner or
operator does not pay the Franchise Fee itself out of Gross Revenue, but instead chooses to pass
the Franchise Fee through to Subscriber or Users, incrementally and in addition to the amount
owed for Service, so that the effect is that the Franchise Fee is paid by the Subscriber or Users
and not the Service Provider or System owner or operator out of Gross Revenue, and is merely
collected and remitted by the Service Provider or System owner or operator, then in such an
instance the Service Provider or System owner or operator shall not be permitted to deduct the
Franchise Fee from what is owed for property taxes, or any other taxes or money. due the Town
if otherwise permitted.

Section 95. Rent or Right-of-Way Use and Occupancy Fee

A)

B)

)

D)

Pursuant to Section 253 (c¢) of the Telecommunications Act of 1996, the Town reserves and
preserves the right to assess, impose and collect Rent or a Right-of-Way Use and Occupancy Fee
from any Service Provider or System owner or operator occupying and using the Town's
property and the Town’s rights-of-way for commercial purposes.

If assessed. the Town shall at all times diligently attempt to assure that the imposition of Rent or
a Right-of-Way Use and Occupancy Fee is done on a non-discriminatory and on a competitively
neutral basis.

The amount of Rent or the Right-of-Way Use and Occupancy Fee shall not be less than the fair
market value of the Town's property and rights-of-way that are used and occupied for
commercial purposes. as determined by the Town Board: nor shall the amount of Rent or the
Right-of-Way Use and Occupancy Fee exceed the fair market value of the Town's property and
rights-of-way that are used and occupied by a Service Provider or System owner or operator for
commercial purposes, as determined by the Town's assessor or another qualified individual as
may be designated by the Town.

An assessment pursuant to this Section shall be based upon either (i) the fair market value of like
or similar property adjacent to the Town’s property or rights-of-way that are used and occupied
by the Service Provider or System owner or operator serving that portion of the Town, or (ii) the
average fair market value of commercially zoned property within the Town that is used and
occupied for commercial purposes as determined by ascertaining the average or mean value for
the preceding three (3) years, or (iii) up to five percent (5%) of the Gross Revenue of the Service
Provider or System owner or operator as Gross Revenue is defined in Section 5 of this Law,
whichever is greater. The Town Board shall make the determination which of the alternatives set
forth in this subsection it chooses to use, but the Town may use only one (1) of the three (3)
alternatives and never a combination of such.
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E)

F)

G)

Notwithstanding anything to the contrary in this section, the Town may negotiate with a Service
Provider or System owner or operator for the in-kind provision of Services or other valuable
consideration in lieu of all or a portion of the amount that would otherwise be required to be
paid. However, the Town shall not be obligated to grant this option to any Service Provider or
System owner or operator. so long as it applies this authority in a manner among like or similar
Service Providers that is non-discriminatory and competitively neutral in effect with respect to
the value received by the Town.

In the event the Town elects to determine Rent or a Right-of-Way Use and Occupancy Fee using
a percentage of Gross Revenue. the requirements of subsections (J) through (X) of the previous
Section shall apply.

All payments of Rent or a Right-of-Way Use and Occupancy Fee shall be quarterly on a calendar
year basis. unless otherwise expressly set froth in the Franchise.

Section 96. Assignment, Transfer or Sale of Franchise.

A)

B)

)

D)

E)

F)

There shall be no assignment of a Service Provider's or System owner’s or operator's
Franchise. in whole or in part, nor shall there be any change in the ownership. or the legal or
financial Control, of the Service Provider or System owner or operator, or of any parent or
controlling entity, whether Control is direct or indirect, or where such change results in any
Change in Control of the System or the facilities used to provide Service. or of the holder of the
Franchise, whether such Change in Control is direct or indirect, de juri or de facto, nor shall
there by any Change in Control or ownership of the System’s facilities and components, without
the prior express written approval and consent of the Town Board. Control and Change in
Control shall have the meanings set forth in Section 5 of this Law.

A Service Provider or System owner or operator classified as a Cable Operator shall have its
Franchise assigned, transferred or sold only in accordance with the Cable Act of 1984 as
amended. and applicable FCC rules and State law. rules and regulations.

For all Service Providers or System owners or operators subject to this Section, including
those classified as Cable Operators, the Franchise shall be Assigned. Transferred. sold, or
Control changed. only as described in subsection (A) of this Section, and only after the Town
Board determines that the proposed Transferee or controlling entity can and will meet all
obligations contained in the existing Franchise, unless granted separate and deliberate relief is
granted as part of the Transfer request process.

No Franchise approval of request for Transfer or Change in Control shall occur with
outstanding. uncured violations of this Law or breaches if the Franchise, and until ail money that
may be owed the Town has been paid in full,

In the event the Town Board. at its sole discretion, elects to approve a request for Change in
ownership or Control contingent upon the Transferee or Assignee accepting responsibility for
outstanding or uncured violations of this Law or breaches if the Franchise, the Board may require
the Assignee or Transferee to post sufficient security to assure that the violations and/or breaches
are remedied and cured as required.

Mergers or consolidations shall require the consent of the Town Board pursuant to
subsection (A) of this Section.
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G)

H)

The sale of the System or the sale of any business associated with the operation of the
System or the provision of Service shall require the prior consent of the Town Board.

Any Assignment, Change in Control or sale as set forth in this Section that occurs without
the prior written consent of the Town Board shall constitute a violation of this Law and a defauit
of the Franchise. and may. at the discretion and in the judgment of the Town Board, subject the
Franchise to revocation and other sanctions or penalties as permitted under law.

Section 97. Default of Franchise; and Revocation, Termination or

A)

B)

C)

D)

Cancellation of Franchise.

In the case of any procedure concerning or involving the default, involuntary termination,
revocation, unilateral alteration, or suspension of a Franchise granted or enforceable under this
Law, the Town Board shall follow the rules and procedures set forth in this Section, unless
expressly prohibited or pre-empted by State law or rule. Such action may be in addition to the
payment of Fines and/or the imposition of penalties, unless otherwise deemed impermissible
under applicable law.

When an act of evasion. avoidance or omission, or the failure to comply with a time-related
or performance-related requirement of this Law or the Franchise is committed by a Service
Provider or Systern owner or operator which represents a material violation of a provision of this
Law or the Franchise, or compromises the corporate character, or legal, financial or technical
ability, integrity and/or stability of the Service Provider or System owner or operator to such a
degree that the interests of the Subscribers and Users, or the Town, are substantively affected in a
negative manner, then such violation, breach, act of evasion, act of avoidance or omission shall
be considered a material violation of this Law and breach of any Franchise granted or
enforceable hereunder. Under such circumstances, the Town shall notify the affected Service
Provider or System owner or operator, in writing, of the specific violation or breach, and direct
the Service Provider or System owner or operator to remedy the breach or violation in
accordance with the provisions of this Law.

For illustrative purposes only. violations. breaches, acts of evasions or avoidance and omissions
include, but are not limited to: bankruptcy, insolvency, failure to pay taxes or pay Franchise Fees
or the functional equivalent including a Rent or Right-of-Way Use and Occupancy Fee, or
repeated failure to comply with the provisions of this Law or a Franchise, after proper notice,
showing a pattern of failure or refusal to abide by the terms and conditions of the Franchise or
the provisions of this Law.

Where a Service Provider or System owner or operator corrects any violation or breach to the
satisfaction of the Town Board or as required in this Law or a Franchise within thirty (30) days
after notification by the Town, and where the situation does not involve the repeat of a type of
violation for which the Service Provider or System owner or operator has previously received
notice within the past twenty-four (24) months, then the procedure provided for under this
Section shall cease, and the enumerated condition shall not be considered in any subsequent
compliance or performance review, so long as it has not been repeated.

Notwithstanding anything to the contrary in subsection (C) of this Section with respect to the
thirty (30) day cure period, to protect the health and safety of the public, at the discretion of
Town Board, violations of construction-related or safety-related requirements may be required to
be corrected, eliminated or otherwise cured in less than thirty (30) days.
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F)

G)

H)

D

1)

K)

L)

A copy of the notice of violation or breach shall also be mailed to the surety of the System
owner or operator or Service Provider.

Within sixty (60) days. but in no case sooner than thirty (30) days, after the written notice is
mailed. the Town Board or the Administrator may conduct a hearing on the matter, unless State
law requires a different procedure, in which event the State-mandated procedure shall control.

The Town Board shall provide written notice of the date, time and place of the hearing at
least thirty (30) days prior to the hearing to the affected Service Provider or System owner or
operator.

At the time of the hearing, the Service Provider or System owner or operator. or its
representative or legal counsel. may (i) present information on the current status of the alleged
violation of this Law or breach of the Franchise; and (ii) present arguments as 10 why the
situation is not a violation or breach, including evidence in support of such an argument, and (iii)
why the Service Provider or System owner or operator should not be subjected to sanctions as
permitted under this Law and applicable State law, If the situation has been resolved. or
meaningful and substantive steps are being taken to resolve the situation, then the Service
Provider or System owner or operator shall present such information at the hearing.

If the Service Provider or System owner or operator fails to attend the hearing and has not
requested and been granted a continuance of the hearing, then the Service Provider or System
owner or operator shall be deemed to have waived its right to a further continuation of the matter,
and may be declared in violation of this Law or in breach and default of the Franchise based on
the evidence available at that time.

After the public hearing, the Town Board or Administrator may (i) determine the Service
Provider or System owner or operator to be in compliance and dismiss the matter, with or
without prejudice; or may (ii) determine that the Service Provider or System owner or operator
has adequately remedied and cured any violation or breach and thereby dismiss the matter; or
(iti) may determine that a violation has been committed and remains unremedied and uncured.

Upon a finding that the Service Provider or System owner or operator violated this Law or
committed a breach of a material provision of the Franchise that resulted in a violation of this
Law. and failed to remedy and adequately cure the violation of this Law or material breach of the
Franchise, the Town Board or the Administrator may (i) direct the Service Provider or System
owner or operator to take corrective action to eliminate, remedy or cure the violation or breach
within a specified period of time: or (ii) may for sufficient cause declare the Service Provider or
System owner or operator in default of the Franchise, the Town Board, and only the Town
Board, thereafter may revoke, terminate, or cancel the Franchise pursuant to this Section. unless
the Service Provider or System owner or operator complies with the directive or order of the
Town Board or the Administrator. or presents sufficient mitigating circumstances that. at the
discretion of the Town Board or the Administrator, warrant less severe or extreme measures.

[f the Town Board or the Administrator directs corrective action to take place within a
specified period of time, or declares the Service Provider or System owner or operator in default
of the Franchise, then the directive or declaration shall be committed to writing and the notice of
corrective action or default shall be mailed within twenty-one (21) days of the action of the Town
Board or the Administrator to the Service Provider or System owner or operator and to its surety.
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M) If, within the time set forth in the order or directive, the Service Provider or System owner or
operator, or its surety, has not complied with the order or directive, or submitted a plan detailing
how the Service Provider or System owner or operator will comply with the order or directive as
given, or has not paid any amount due, including proposing an alternative time frame for
compliance as may be acceptable to the Town Board at the Board’s sole discretion, then the
Town Board may impose fines or penalties as set forth in this Law, or in the extreme may
terminate and revoke the Service Provider's or System owner’s or operator's Franchise and,
unless there are further mitigating circumstances, shall notify the affected Service Provider or
System owner or operator and its surety of such action,

N) In the event fines are imposed, the compliance or performance security placed with the Town
may be used to collect the fines and the Town may take such action as is required to call on or
draw against the security.

0) In the event of the termination and revocation of the Franchise, simuitaneously or within
seven (7) days after notification of such action, the Town Board or the Administrator shall notify
the Service Provider or System owner or operator and its surety that any security is forfeited. The
Town may then take such action as is required to collect on the security.

P) If deemed aprjropriate by the Town Board or the Administrator given the facts and
circumstances the Town may call the security in further settlement of the matter.

Section 98. Compliance and Performance Evaluations.

A) The Town shall periodically monitor the compliance of Service Providers or System owners
or operators who are subject to the requirements of this Law in whole or in part. Prior to the
conduct of an evaluation the Town Board or the Administrator shall establish a procedure for
such purpose and shall provide the procedure to the Service Provider or System owner or
operator. Included in a compliance review may be an examination to determine whether a Service
Provider or System owner or operator still has the financial. technical, legal. and character
qualifications necessary to operate a System and/or offer Service in the Town. Such review shall
also include an examination to determine if the operational, maimenance. and performance levels
meet the minimum requirements of this Law. Compliance reviews may be conducted every three
(3) years, or more frequently if deemed necessary and appropriate due to Subscriber or User
complaints, or complaints from the public, or due to reasonable evidence of violations of this
Law or material breaches of the Franchise. However. no compliance review shall occur more
than once in any three hundred sixty- five (365) day period.

B) I, as a result of any investigation, evaluation or determination permitted under this Section.
the Town Board or the Administrator determines that the Service Provider or System owner or
operator has not camplied with one or more provisions of this Law for which relief has not been
granted for the period covered by the review, irrespective of whether or not the violation can be
corrected, eliminated, remedied or cured. then the Town Board or the Administrator may require
the Service Provider or System owner or operator to reimburse the Town for all actual fully-
allocated costs incurred by the Town that are necessitated by such violation(s) or act(s) of non-
compliance, evasion or avoidance. Any matter of non-compliance or act of evasion or avoidance
for which relief has not been properly requested and granted pursuant to Section 8 of this Law,
shall be deemed a violation of this Law.

Q) Notwithstanding subsection (B) of this section, the Town Board or the Administrator shall
give the Service Provider or System owner or operator an opportunity either to (i) correct,
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eliminate, remedy or cure any violation or act of non-compliance, evasion or avoidance, or (ii)
submit documentation or supporting evidence that resolves any area of non-compliance or act of
evasion or avoidance to the satisfaction of the Town Board or the Administrator, or (iii) explain
the lack of effect of such to the satisfaction of the Town Board or the Administrator .

D) The period of time allowed for the elimination of any violation or act of non-compliance,
evasion or avoidance that can be corrected or eliminated shall be set by the Town Board or the
Administrator, which period of time may not be unreasonable taking into account whether such
act of non-compliance, evasion or avoidance was one of a first occurrence or is a repeat of the
same or similar act of non-compliance, evasion or avoidance, as well as the seriousness of the
situation, including but not limited to the impact or potential impact on the health, safety and
welfare of the Town, its residents. or both.

E) To serve as an incentive for compliance with this Law and the intent thereof, if any violation
of this Law that is identified pursuant to this section cannot be eliminated due to the nature of the
violation, including but not limited to the passage of time or the inability to undo an act of
omission, evasion or avoidance, unless expressly prohibited by State law the inability to
eliminate or undo the violation shall not relieve or eliminate the obligation of the Service
Provider or System owner or operator to cure any violation as such cure may be reasonably
determined by the Town Board or the Administrator, including but not limited to a financial cure.

F) If the Service Provider or System owner or operator fails to correct or resolve an area of non-
compliance in a timely manner, as such is determined by the Town Board or the Administrator,
which period of time may not be unreasonable taking into account (i) whether such act of non-
compliance, evasion or avoidance was one of a first occurrence or is a repeat of the same or
similar act of non-compliance, evasion or avoidance, and (ii) the seriousness of the situation,
including but not limited to the impact or potential impact on the health, safety and welfare of the
Town, its residents, or both, or fails in a timely manner to provide an explanation that
demonstrates the lack of culpability of the Service Provider or System owner or operator, then
such failure may be treated as a material violation of this Law and subject the Service Provider or
System owner or operator to the appropriate sanction of the Town Board as permitted under this
Law and applicable State and federal law. Such action or sanctions may, at the discretion of the
Town Board or the Administrator, include the imposition of fines and penalties as set forth in
this Law, and as permitted by State law.

G) Notwithstanding anything contained in the preceding subsections of this Section, the
elimination, remedy or correction of a violation shall not de facto serve to eliminate the
imposition of ﬁnefs and penalties under this Law. Rather, such shall serve to protect a Service
Provider or System owner or operator from the further and continued accrual of fines and
penalties under this Law for the same violation.

Sections 99 -- 105. Reserved.

Section 106. Rates and Charges.

A) To the extent permitted by law, the Town Board expressly reserves the right to reguiate the
rates for Service and the non-regularly occurring charges of a System owner or operator or
Service Provider operating within the Town.

B) Before the Town Board exercises any authority to regulate rates or charges and impose, approve,
disapprove or order the change of any rates or charges, or order a refund or rebate, the Town
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)

D)

Board must conduct a public hearing in which to allow an affected Service Provider or System
owner or operator, and any other interested party, an opportunity to be heard and express his or
her views concerning the matter, and to introduce evidence in support of or opposition to the
contemplated or proposed action.

After due process has been afforded a Service Provider or Systern owner or operator, if the Town
Board requires a refund or credit to be given to Subscribers or Users, then, if any payment made
to the Town during the period involved was based on Gross revenue or some portion of Gross
Revenue, and the Service Provider or System owner or operator actually paid the Fee or other
payment out of its Revenues and did not merely collect the Fee or other payment from the
Subscribers or Users excluding it from the Gross Revenue calculation and remit it to the Town,
the Service Provider or System owner or operator shall be eligible for a credit against its next Fee
payment to the Town in an amount equal to amount of the ordered refund or credit. Nothing shall
limit the authority of the Town Board to issue such credit against the Fee owed to the Town over
several payments periods.

Rates or charges paid by Subscribers may not reflect any cost incurred in the course of
eliminating or curing any violation of this Law, or any breach or violation of the Franchise,
including any fines or penalties imposed because of such violation, or breach, or any settlement
arising out of any violation or breach, by a Service Provider or System owner or operator, as it
was not the Subscribers who violated the Law or breached the Franchise. The burden of such
costs is to be solely that of the owners or stockholders,

Section 107. Interconnection.

A Service Provider or:System owner or operator required to provide PEG access channels in the
Town, may be required to interconnect its Service or System, through any permissible means, to any
other Service or System operating within the Town, so that ali public, educational and governmental
access programming may be provided to all Subscribers or Users in the Service area.

Sections 108 -- 112. Reserved.

Section 113. Fines and Penalties

A)

B)

)

This local law may be enforced by the Town Attorney, the Town Board and if applicable the
Administrator. [n addition to all other rights and powers vested in and possessed by the Town,
the Town Board reserves the right to seek fines and/or penalties, if required by State law, in the
lowest Court of competent jurisdiction in the Town.

Notwithstanding the preceding subsection (A) of this Section, and if permitted by State law,
the Town reserves for itself the right to assess fines and/or penalties for any violation of this
Law, or any attempt to evade or avoid compliance with the requirements of this Law, or for the
failure of a Service Provider or System owner or operator to comply with any applicable time-
related or performance-related requirements, or for the violation of any federal, state, or local
law, rule. or regulation that is not specifically pre-empted from local enforcement, and, in the
event such violation, evasion, avoidance or failure has not been remedied pursuant to procedures
set forth in this Law, to impose and assess fines or penalties as set forth in this Section.

Any imposition of fines or penalties shall be preceded by written notice of the violation, and

shall set forth the amount of time allowed for the elimination of the violation if elimination is
reasonably practicable. Violations of the same or similar type and of a substantive number, but
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D)

E)

F)

G)

occurring at different locations or involving different Persons, Subscribers or Users, shall not
require individual notification, but may be referenced by type of violation.

Absent good and just cause, including the provision of evidence of good faith efforts to
comply with the requirements of this Law, the failure by a Service Provider or System owner or
operator to comply with any time-related or performance-related requirement of this Law, or an
act of evasion or avoidance of the requirements of this Law, will subject the Service Provider or
System owner or operator to the assessment and imposition of fines or penalties as set forth in
this section. Once imposed. any fines or penalties shall continue to accrue, including during any
appeals process, until such time as the payment of the fine and/or penalty is received by the
Town, or is otherwise specifically waived by the Town Board.

Failure to pay fines and/or penalties within the time provided shall be a material violation of
this Law and shall be cause to proceed against either a letter of credit., or bond or other surety as
may have been required. Failure to pay any fines under this section shall also constitute cause to
revoke any Franchise or other use, occupancy or operating authority granting permission to
provide Service in the Town.

A Service Provider or System owner or operator found to be in violation of this Law may be
fined and penalized according to the following list of violations and schedule of fines and
penalties for the violations listed. If permitted by State law, the Town Board reserves the right
for the Town Board to fine and penalize any Service Provider or System owner or operator found
to be in violation of this Law according to the following list of violations and schedule of fines
and penalties for the violations listed.

Each instance or occurrence shall be deemed a separate violation, and each day or part
thereof following written notification by the Town and the expiration of any period of time
allowed for the elimination, remedy or cure of the violation that the violation continues or is not
eliminated, remedied or cured as prescribed by the Town Board, shall be deemed a separate
violation, punishable separately. The imposition and payment of fines and penalties as set forth
in this Section shall not serve to extinguish or eliminate any other rights of prosecution the Town
may have under law:

I. For failure to complete any System construction, reconstruction or upgrade in any
section of the Town, or in the Town as a whole, as committed to pursuant to in a
Proposal or Franchise: an amount not to exceed Two Hundred dollars ($200).

2

For failure to obtain a street cutting permit prior to the cutting or disturbance of any
Street, an amount not to exceed Five Hundred dollar ($500).

3. For failure to comply with the privacy requirements as set forth in this law, an
amount not to exceed Five Hundred dollars ($500) for the first violation or offense,
and One Thousand dollars ($1.000) for each subsequent offense after notification of
the first offense.

4. For failure to provide any data. documents, reports or information required by this
Law, or that is needed to monitor or determine compliance with and to administer
this Law. an amount not to exceed One Hundred dollars ($100).

5. For failure to test, analyze and report on the performance of the System following a
written request to do 50; an amount not to exceed Two Hundred dollars ($200).
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13.

135,

16.

18.

For refusal to cooperate with the Town on any matter involving an inspection of the
System and its components and facilities; an amount not exceed One Hundred
dollars ($100).

For failure to comply with any Consumer Protection requirements of this L.aw or a
Franchise: an amount not to exceed One Hundred dollars ($100).

For failure to comply with any requirements regarding deposits and the return of
deposits as set forth in this Law; an amount not to exceed One Hundred dollars
($100) per day, per incident or per affected Subscriber or User.

For failure to comply with any requirements regarding the improper or impermissible
discontinuance or disconnection of a Subscriber’s or User’s Service as set forth in
this Law or a Franchise; an amount not 1o exceed One Hundred dollars ($100).

. For failure to comply with any requirements regarding connections and

disconnections as set forth in this Law or a Franchise; an amount not to exceed One
Hundred dollars ($100).

. For failure to comply with any requirements regarding disconnection and downgrade

Fees as set forth in this Law or a Franchise; an amount not to exceed One Hundred
doliars ($100).

. For failure to comply with any requirements regarding penalties for downgrade or

disconnection as set forth in this Law or a Franchise; an amount not to exceed One
Hundred dollars ($100).

For failure to comply with any requirements regarding any right of rescission as may
be set forth in State [aw, or in a Franchise: an amount not to exceed Five Hundred
dollars ($500).

. For failure to comply with any requirements regarding the use and display of

identification passes and badges as set forth in this Law; an amount not to exceed
Fifty dollars ($50).

For failure to comply with any requirements regarding Completion, cleanup and
proper installation as set forth in this Law; an amount not to exceed One Hundred
dollars ($100).

For failure to comply with requirements regarding Subscribers or Users being
advised in writing of specific procedures and policies as set forth in this Law; an
amount not to exceed Fifty dollars ($50).

- For failure to maintain a Public [nspection File as required by this Law and FCC

rules, an amount not to exceed One Hundred dollars ($100).
For faiture to meet any construction or safety-related requirements of this Law,

including fire and electrical codes; an amount not to exceed $200 Hundred ($200)
per violation.
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b)

c)

d)

€)

a) Forreasons of impracticability and excessive, unreasonable and unnecessary
cost to the Town, in the event that a substantial number of safety-related
violations are found during an inspection of a System within the Town, such
being defined as more than ten (10} in one (1) continuous or contiguous mile
of the System within the Town, the Town shall not be required to notify a
Service Provider or System owner or operator of each and every individual
safety or safety-related violation. Rather, in such an instance the Town may

* reasonably assume the findings to be prima facie evidence that the situation is

- Town-wide and order the entire System to be inspected by the Service
Provider or System owner or operator for either construction or safety-related
violations, and order that all such violations found shall be eliminated within
thirty (30) days of the date of notification by the Town.

In the event of a situation described in subsection (G,18,a) of this section. any
fines imposed shall be calculated using the following formula:

Number of Violations Found x Total Miles in the Town = Total Violations
Miles of System Inspected

As these issues are of paramount concern to the Town, and as non-compliance
with these requirements is normally deliberate, if the Town is forced to notify a
Service Provider or System owner or operator of construction or safety-related
violations. the mere elimination of such violations within the required period of
time contained in the notice shall not relieve an offending Service Provider or
System owner or operator from the payment of fines imposed under this section.
Fines for construction and safety-related violations shall accrue starting forty-
eight (48) hours after notification by the Town of the existence of the violations,
and shall continue until the Service Provider or System owner or operator
certifies to the Town in writing that all construction and safety-related violations
associated with its System in the Town have been eliminated.

In the event a subsequent reinspection reveals that specific previously identified
violations still exist. the fines may be doubled and shall accrue from the date of
the first notice required pursuant to subsection (G,18,c) until the elimination of
the violation is verified.

Notwithstanding the subsection (G, 18,c) of this Section, no fine or penalty shall
be imposed on a Service Provider or System owner or operator for any
construction or safety-related violation where it is proven that the violation was
caused by the actions of a third party, provided that proof is provided of a
demand by the Service Provider or System owner or operator to the party having
caused the violation to eliminate the situation, including a diligent pursuit of the
demand if necessary.

In order to verify and assure continued compliance with all applicable
construction and safety-related requirements, within a reasonable amount of time
after the period of time set forth in the Town’s notice for the elimination of all
construction or safety-related violations as set forth in subsection (G.18.c) of this
Section, but in no case sooner than thirty-five (35) days after the date of the
notice of violation, the Town shall have the System within the Town reinspected

Page - 65




A)

B)

by a party experienced in such inspections and that has no affiliation of any kind
with any member of the industry.

g) As the cost of a reinspection under subsection (G, 18,f) of this Section is an
extraordinary expense to the Town caused by the impermissible actions of a
Service Provider or System owner or operator, and is not deemed a normal cost
of administering this Law or a Franchise, to prevent the taxpayers from having to
bear the financial burden, the Town may require the Service Provider or System
owner or operator to place on deposit with the Town an amount deemed to be
reasonably sufficient to cover the cost of reinspecting twenty percent (20%) of
the System within the Town on a random sample basis and generating a written
report on the findings of the inspection. The amount of the deposit shall not be
less than ten-thousand dollars ($10,000), and any amount not expended shall be
promptly returned to the Service Provider or System owner or operator.

19) For failure to pay the full and complete amount of any money owed the Town,
including any interest that may be owed, an amount not to exceed one hundred
($100).

20) For failure or refusal to place or restore Performance and Completion securities as
required. an amount not to exceed one hundred ($100).

21) For failure to comply with the requirements of this Law with respect to Continuity of
Service, or for threatening to discontinue Service, for each day or part thereof that
such non-compliance continues or such threat is not removed in writing to the Town
following written notification by the Town of the violation; an amount ttot to exceed
One Thousand ($1.000).

22) For failure or refusal to comply with any of the provisions of Section 99 of this Law,
Five Hundred dollars ($500).

23) For féilure to comply with any other Section, subsection, or provision of this Law,
or a Franchise, an amount not to exceed Fifty dollars ($50.00).

Notwithstanding anything in the preceding subsections of this Section or any other Section of
this Law, unless otherwise formally granted relief or a waiver by the Town Board or the
Administrator, or unless a longer period of time is permitted after the initial forty-eight (48)
hours following notification by the Town to the Service Provider or System owner or operator
that a violation exists, each day that a violation continues shall constitute and be deemed a
separate violation and may be treated as a separate offense.

Notwithstanding the provisions contained in Section 113 of this Law, a Service Provider or
System owner or operator shall not be subject to penalties. fines, forfeitures. revocation or
involuntary termination of a Franchise for a Technical Violation of this Law or a Technical

breach of a Franchise. For purposes of this Law, Technical Violations or breaches include the
following:

1.

Instances or matters where a violation of this Law or, where applicable a Franchise,
was a good faith error that resulted in no negative impact on the residents, Subscriber or
Users within the Town, or on the Town itself, or where such violation resulted in de
minimus effect on any of the preceding Persons or the Town; or
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A)

B)

2. Instances or circumstances that are reasonably beyond the control of a Service Provider
or System owner or operator, including Force Majeure situations, and that prevent a
Service Provider or System owner or operator from complying with this Law or the
Franchise.

In the event of an appeal arising out of the enforcement of this Section, or in the event of
litigation arising out of a dispute regarding the enforceability of any action taken by the Town
under this Section, the Service Provider or System owner or operator shall not be excused from
the prompt and timely payment of fines and/or penalties as set forth in this Section during the
course of such proceeding. Payment of fines and/or penalties in such an instance shall be placed
in an escrow account by the Town, pending the resolution and decision of the adjudicating entity.

Notwithstanding anything in this Section, or any other Section of this Law, and given the
right of a Service Provider or System owner or operator to request relief from any provision of
this Law under Section 8 of this Law, a Service Provider or System owner or operator may not
use the payment of fines and/or penalties to evade or avoid compliance with this Law or any
Section of this Law. An attempt to do so shall subject the Service Provider or System owner or
operator to a fine not to exceed Ten-Thousand dollars ($10,000) for the first occurrence. and for
a second such occurrence termination and loss of the Franchise. and a fine of One-Hundred
Thousand dollars ($100,000).

Section 114. Notice of Violation or Failure to Comply; Hearing

A)

B)

C)

D)

E)

For the failure to comply with a time-related or performance-related requirement of this Law
which the Town deems sufficient to warrant sanctions, the Town shall provide notice and an
opportunity to eliminate. remedy or cure.

Notwithstanding anything to the contrary in subsection (A) of this Section, or any other
subsection of this Section, to incent the protection of the public health and safety and the safety
of public and private property, for situations involving violations of construction and safety-
related codes and requirements where such are deemed to create an imminent threat or danger to
lives or property within the Town. and for which the Service Provider or System owner or
operator has previously been notified of the same or similar situations in the previous thirty-six
(36) months, the Service Provider or System owner or operator shall be notified, but may not be
granted an opportunity to remedy or cure prior to the imposition of fines and/or penalties. Rather
fines and/or penalties may be assessed and imposed after proper written notice on a per
occurrence per day basis, until the violation(s) is eliminated.

Notice and the opportunity to cure, as required, shall be provided to the Service Provider or
System owner or operator in writing, and shall be sent by certified U.S. mail, return receipt
requested. or may be personally delivered, to the Service Provider’s or System owner's or
operator’s local place of business.

A Service Provider or System owner or operator may request a hearing on the matter
addressed in the notice required in subsection (A) of this Section, or the Town may call a hearing
on the matter. At the discretion of the Town Board the hearing may be held before the Town
Board or the Administrator,

Public notice shall be given of the hearing and of the issues that are to be considered by the
Town.
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F)

The Town Board, or the Administrator, or a designated hearing officer, shall, at the date,
time and place designated for the hearing, hear and consider issues from the Town and the
Service Provider or System owner or operator and make a determination regarding the alleged
violation of this L.aw or any Franchise.

The Town Board, or the Administrator, or a designated hearing officer, shalil hear
and consider the matter, including hearing any Person interested in the matter
wishing to be heard, and review and consider any relevant evidence. After affording
the Service Provider or System owner or operator required rights of due process to
be heard. to present relevant evidence and witnesses and to question any witnesses,
the Town Board shall determine, based on a preponderance of the evidence, whether
or not there was committed a breach or violation of a time or performance- related
requirement of this Law, or a breach of a term or condition of Franchise, or a
violation of any federal, State, law, rule or regulation or local law, regulation or code
not expressly prohibited from local enforcement. The Town shall have made a
transcript of the hearing.

The Service Provider or System owner or operator may, at its own expense, make a
transcript of any such hearing, or it may share the costs of obtaining a transcript of
such hearing equally with the Town.

At the hearing the Town and the Service Provider or System owner or operator may
present evidence relevant to the issues being heard and, including the right to call
and examine and cross examine witnesses.

Within thirty (30} days following the completion and close of the hearing, the Town
Board, or the Administrator, or the hearing officer, shall issue a written decision as
regards whether any failure to comply with any time-related or performance related
requirement or act of evasion or avoidance of this Law, or breach of a term or
condition of the Franchise, or violation of any federal or State, law, rule or
regulation, or local law, regulation or code, occurred. Such determination shall be
based upon a preponderance of the evidence presented as contained in the record of
the proceeding. stating with particularity the reasons for the decision.

Within thirty (30} days after the issuance of a decision, Town Board shall then take
formal action, either dismissing the claim of violation or breach, or finding that the
Service Provider or System owner or operator did commit the alleged violation or
breach and did not cure or eliminate such as required. The Town Board’s formal
action shall be in writing and a copy of such shall be provided to the Service
Provider or System owner or operator.

Should the Town Board. the Administrator or the hearing officer find that no breach,
violation or failure to comply or perform occurred, or, except for situations
addressed in Subsection (B) of this Section, that the Service Provider or System
owner or operator remedied the violation or failure prior to or by the end of the
period allowed for cure, or that the Service Provider or System owner or operator
instituted substantial and meaningful good faith actions to remedy the failure to
comply or perform after having been provided written notice, and actively and
expeditiously started and undertook substantial and meaningful efforts to complete
the remedy as directed by the Town Board, all of which shall be determined at the
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A)

sole discretion of the Town Board, the proceedings shall be terminated and no
penalty shall be imposed.

7. The Town Board shall be required to base its decision on a preponderance of the
evidence from the record established during the hearing. If the Town Board
determines that a failure to comply with any time or performance related requirement
of this Law, or any act of evasion or avoidance of this Law, or breach of a term or
condition of the Franchise, or of any federal or State law, rule or regulation or local
law, regulation or code, was the fault of the Service Provider or System owner or
operator, and was within its control. subsequent to the required notice and
oppotturnity to cure and due process requirements of this Law, the Town Board may
determine whatever action it deems appropriate as may be permitted under this Law
and the Franchise. The Town Board’s decision shall be final and no other remedies,
administrative or otherwise, nor any procedures for such. are provided under this
Law.

8. Prior to the imposition of any penalty or sanction against a Service Provider or
System owner or operator. but not including fines as previously set forth in this
subsection, the Town shall provide the Service Provider or System owner or operator
notice and opportunity to cure in accordance with the following subparagraphs (a)
and (b).

a). The Town shall provide the Service Provider or System owner or operator
with written notice specifying the nature of the failure. breach, violation or
_act of evasion or avoidance. The Service Provider or System owner or
“operator shall have a period of forty-eight (48) hours following the receipt of
“such notice to cure or satisfy the alleged failure, breach or violation. with the
-exception of safety situations.

b) In the event the Town Board or the Administrator concludes that the Service
Provider or System owner or operator has failed to comply with its
obligations under this Law or the Franchise. and that the Service Provider or
System owner or operator has not remedied such failure, violation, act of

-avoidance or evasion or breach within the period set forth in the notice set
forth in the preceding subparagraph (a) after having received written notice,
the Town Board may pursue whatever additional penaities or sanctions are
provided for under State law, including civil or criminal prosecution.

The amount of time given the Service Provider or System owner or operator to cure any
violation of this Law, or any violation of any federal or State law, rule or regulation, or other
local law, regulation or code. shall be at the discretion of the Town Board to the extent not
otherwise governed by this Law or State or federal law, but in no event shall a Service Provider
or System owner or operator be given less than forty-eight (48) hours. unless otherwise dictated
by an emergency situation posing an imminent threat to the health and safety of individuals or
the safety of public or private property. Notwithstanding the preceding, or anything eise in this
Section or anywhere in this Law. in the event a violation of the construction or safety-related
requirements of this Law endangers. or has the reasonable possibility of endangering, the health
or safety of individuals or the safety of property. the forty-cight (48) hour elimination period may
be lessened and the elimination of the violation may be required the same day. depending upon
the seriousness of the matter as a factor of the degree of danger involved or the imminence of
injury or damage to property. Notwithstanding the preceding portion of this subsection. any
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B)

)

D)

E)

F)

G)

lessening of the forty-eight (48) hour period shall be solely for purposes of eliminating the
danger or threat. and shali not enable the Town to impose fines during such shorter period.

The Town may, in its reasonable discretion, grant extensions of time to a Service Provider
or System owner or operator to eliminate, cure or remedy, where extraordinary circumstances not
precipitated by the Service Provider or System owner or operator warrant an extension:.

Notwithstanding any notice and opportunity to cure requirements of the applicable federal or
State law, the issuance of two (2) or more notices to cure or eliminate or remedy a violation for
the same or similar provisions or requirement of this Law, or two (2) or more breaches of a term
or condition of a Franchise that constitute a violation of this Law or an act of evasion or
avoidance of the requirements of this Law, or two (2) or more violations of any federal or State
law. rule or regulation . or other local taw, regulation or code, within any twelve (12) consecutive
month period. may be deemed a pattern of behavior that demonstrates an intent to continue
violating this Law and thereby relieve the Town of any obligation to provide further notice and
opportunity to cure for subsequent failures to meet the requirements of this Law, or for breaches
of terms or conditions of a Franchise or violations of federal or State, law, rule or regulation or
other local law, regulation or code. Evidence of subsequent failures as set forth in this subsection
shall be admissible as evidence in a hearing before the Town Board or the Administrator, or a
designated hearing officer, regarding the assessment of fines and/or penalties, provided that the
Town has provided such evidence to the Service Provider or System owner or operator at least
ten (10) days prior to the hearing and the Service Provider or System owner or operator has an
opportunity to be heard at the hearing and to present evidence in contravention of the charge(s)
or in defense of its actions.

A Notice of Intent to Assess Fines and/or Penalties may be issued concurrently with a Notice
to Cure. If a Notige of Intent to Assess Fines and/or Penalties is issued concurrently with a
Notice to Cure, then fines and penalties, if assessed, will accrue commencing with the expiration
of the time allowed for an opportunity to cure as set forth in the Notice. The Notice of Intent to
Assess Fines and/or Penalties shall state the reason for the assessment and imposition, and shall
inform the Service Provider or System owner or operator that fines and/or penalties will be
assessed from the date of the Notice, or the end of the time allowed for an opportunity to cure,
whichever is later.

If the Service Provider or System owner or operator desires to appeal the Town's imposition
of Fines and/or Penalties, it must file a written Notice of Appeal with the Supervisor or the
Administrator, delivered by certified U.S. mail/Return Receipt Requested. within ten (10) days of
the receipt of the Notice of Intent to Assess Fines and Penalties. The Supervisor or Administrator
shall then place the issue before the Town Board.

The Town shall then have served upon the affected Service Provider or System owner or
operator, by certified U.S. mail/Return Receipt Requested a written notice of the date, time and
place of the meeting, at least fifteen (15) days prior to the date of the meetmg of the Town Board
at which the matter will be heard.

Pubtic notice shall be given of the meeting and of the issue that is to be considered by the
Town Board. If the Franchisee or other Service Provider or System owner or operator fails to
appeal the Town’s assessment or imposition of fines and/or penalties within the time required by
this Section, the Town’s decision to assess fines and/or penalties shall be final,
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H) The Town Board shall, at the date, time and place designated for the hearing, hear and
consider issues from the Town and the Service Provider or System owner or operator and make a
determination regarding the alleged violation of this Law or any Franchise.

The Town Board shall hear both parties and consider the matter, including any
relevant evidence presented.

After affording the Service Provider or System owner or operator and the Town the
right to be heard and present evidence, the Town Board shall determine whether or
not there was committed a violation of this Law, or a breach of a material term or
condition of the Franchise, or a violation of any federal, State, or other local law,
rule. regulation or code.

The Town shall have made a transcript of the hearing. A Service Provider or System
owner or operator may, at its own expense, make a transcript of the hearing, or may
obtain a copy of the Town’s transcript if it shares the costs equally with the Town.

Within thirty (30) days following the completion and close of the hearing, the Town
Board shall issue a written decision as regards the commission of a violation of this
Law. or breach of a material term or condition of the Franchise, or a violation of any
federal, State, or local law, rule, regulation or code, and such determination shall be
based upon the record of the proceeding, stating with particularity the reasons for
such decision. A copy of the Town Board’s written decision shall be provided to the
Service Provider or System owner or operator.

Should the Town Board find that no breach, violation or failure to comply or
perform occurred, or, except for situations addressed in Subsection (B) of this
Section, that the Service Provider or System owner or operator remedied the failure
prior to the end of the period allowed for cure, or that the Service Provider or System
owner or operator instituted substantial good faith actions to remedy the failure to
comply or perform after having been provided written notice, and actively and
expeditiously started and undertook substantial efforts to complete such remedy, or
that fines and/or penalties are not warranted or applicable in the instant situation, all
of which shall be determined at the sole discretion of the Town Board. the
proceedings shall be terminated and no penalty shall be imposed.

The Town Board shali be required to base its decision on a preponderance of the
evidence from the record established during the Town Board's hearing. If the Town
Board determines that any violation of this Law, or breach of a term or condition of
the Franchise. or of any federal, State, or local law, rule, regulation or code. was the
fault of the Service Provider or System owner or operator, and was within its control,
subsequent to the required notice and opportunity to cure and due process
requirements of this Law, the Town Board may affirm the assessment and imposition
of fines, penalties or sanctions as permitted under this Law or State law. The Town
Board’s decision to affirm the Town's assessment of fines, penalties or other
sanctions shall be final and no other remedies, administrative or otherwise. nor any
procedures for such, are provided under this Law.
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Section 115. Complaint Procedures

A) The Town is hereby granted the authority to implement procedures for the filing and
resolution of complaints.

B) The responsibility to adjust, settle or compromise any controversy arising from the
operations of any Service Provider or System owner or operator, either on behalf of the Town or
any Subscriber or User, in accordance with the best interests of the public and the Town;
provided. however, that any Person aggrieved by a decision of the Town Board may appeal the
matter for a hearing and determination in accordance with this Law.

C) The Town Board reserves the right, at all times, on behalf of the Town, or a Subscriber or
User. to accept, reject or change any decision of the Town Board, and may adjust, settle or
impose a compromise regarding any controversy arising from the operation of Service Provider
or System owner or operator that is subject to this Law in whole or in, part, or from any
provision of this Law.

Section 116. Effective Date.

This Law shall become eftective upon filing with the Secretary of State of the State of New York
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STATE OF NEW YORK
COUNTY OF —_CLINTON

I, the undersigned, hereby certify that the foregoing local law cgafains 3 y and that all proper proceedings

Town Attorney

Thile

€y ¢ _Platcsburgh

Town

i

Date: ﬁ%USF— ;Pf }??7

(3)
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