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LOCAL ROAD USE AND PRESERVATION LAW 
LOCALLAWNO. 1 OFTHEYEAR 2012 

BE IT ENACTED by the Town Board ofthe Town of Worcester, Otsego County, New York as 

follows: 

Section 1: Legislative Findings and Purpose. 

The Town Board has determined that certain high-intensity traffic associated vvith Construction Activity, 
as defmed herein, can damage and significantly reduce the life of Town highways, which must then be 
repaired at the expense of the Town's taxpayers. The Town Board has further determined that such 
damage can be reliably measured using recognized engineering standards. In addition, the Town Board 
has determined that the strength and capacity of Town highways may in some cases be inadequate to meet 
the demands of traffic for Construction Activity, as defined herein, and that upgrades to Town highways 
may be necessar)̂  to^accommodate such traffic. The Town Board finds that it is in the best interest of the 
citizens and taxpayers of the Town to have the Person responsible for such Construction Activity bear 
responsibility for making any necessary upgrades to Town highways and repairing any damage caused to 
Town highways at the expense of such Person. The purpose of this local law is to establish a mechanism 
by which the Person responsible for Construction Activity that will generate traffic likely to require 
upgrades or cause damage to Town highways shall ensure that such upgrades are made and such damage 
is repaired at the Person's own expense. 

Section 2: Authority. 

This local law is enacted pursuant to New York Vehicle & Traffic Law Section 1660, New York 
Municipal Home Rule Law Section 10, New York Statute of Local Governments Section 10, New York 
Highway Law'Sedtions 320 & 326, and other applicable statutes. 

Section 3: Definitions. 

As used in this local law, the following terms shall have the meaning set forth herein: 

Baseline Traffic means recurring ambient traffic presented on an annualized basis. It includes typical 
daily activities on Town Highways (hereinafter defined) such as passenger vehicles, school buses, 
delivery vehicles, garbage trucks, and normal commuter and business traffic. Baseline Traffic is the 
cause of normal wear and tear for which a Town Highway is constructed. Baseline Traffic does not 
include unusual heavy traffic occurring on a temporary basis for such things as Construction Activity 
(hereinafter defined). 
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Construction Activitv means any activity occurring or to occur that results in land disturbance or the 
improvement of a parcel. Evidence of Construction Acdvity includes, without limitation, those activities 
which are also being undertaken subject to: 

Federal permits and approvals including, without limitation, approvals subject to the National 
Environmental Policy Act and activities subject to the following Nationwide Permits as amended and 
issued by the U.S. Army Corps of Engineers: Permit 8 (Oil and Gas Structures), Permit 12 (Utility Line 
Activities), Permit 13 (Bank Stabilization), Permit 16 (Retum Water from Upland Contained Disposal 
Areas), Permit 17 (Hydropower Projects), Permit 21 (Surface Coal Mining Operations), Permit 29 
(Residential Developments), Permit 33 (Temporary Construction, Access, and Dewatering), Permit 38 
(Cleanup of Hazardous and Toxic Waste), Permit 39 (Commercial and Institutional Developments), and 
Permit 44 (Mining Activities); or 

State permits and approvals, including, without limitation: Highway Work Permits, Waste 
Transporter Permits, SPDES General Permit for Stormwater Discharges from Construction Activity, 
Overweight/Oversize Vehicle Permit, Authority to Transport Property (Except Household Goods), 
Divisible Load Overweight Permit, Special Hauling Trip and Annual Oversize/Overweight Loads Permit, 
LCV/Tandem Trailer Permit, and Special Hauling Permit; or 

Local permits and approvals, if applicable, including, without limitation: Aquifer Protection 
Pemiit, Sludge Disposal Permit, Mining Permit, Gravel Mining Permit, Permit for Well in Aquifer Area, 
Overweight/Oversize Vehicle Permit, Zoning Change, Special Use Permit, and site plan approval. 

Construction Activity shall not include land clearing activity or the improvement of a parcel related solely 
to "farm woodland" or "land used in agricultural production," as those terms are defined pursuant to New 
York Agriculture & Markets Law Section 301. Construction Activity shall not include local travel by any 
vehicle(s) or implement(s) or combination thereof when used solely for farm purposes. 

Person means anytperson, persons, corporation, partnership, limited liability company, or other entity. 

Concentrated Traffic means traffic intended to travel upon or traveling upon Town Highways to or from 
the site of Construction Activity which (i) is not Baseline Traffic, and (ii) which will exceed the 
predetermined normal wear and tear thresholds of one or more Town Highways or segments of Town 
Highways. 

Program Manual means Road Protection Program Manual, Version 1.0, dated November 2011, prepared 
by Delta Engineers, Architects, & Land Surveyors, P.C, a copy of which is on file at the Town Hall. 

^ ^ ^ ^ ^ ^ ^ ^ j ^ ^ - ^ means Road Protection Program Technical Manual, Version 1.0, dated November 
2011, prepared by Delta Engineers, Architects, & Land Surveyors, P.C, a copy of which is on file at the 
Town Hall. 



Town Highwav means those roads and highways and related appurtenances of the Town which are owned 
or maintained by the Town br otherwise exist as Town Highways by dedication or use, including without 
limitation, roadways, shoulders, guide rails, bridges, tunnels, culverts, sluices, ditches, swales, sidewalks, 
or any utilities or improvements therein, thereon, or thereunder. A map of all highways ofthe Town is 
and shall be maintained by the Town Highway Superintendent. 

Town Highwav Superintendent means the Superintendent of Highways or his or her designee. 

Road Repair means any repair to or replacement in kind of a Town Highway to fix damages caused by 

Construction Activity. 

Road Upgrade means any improvement to a Town Highway necessary to support or safely accommodate 

a Construction Activity's Concentrated Traffic. 

Structural considerations refer to Town Highway structures such as bridges, culverts, guard rails and 

signs. 

Geometric considerations refer to road width, curve radii and/or grades of Town Highways. 

Section 4: Applicability. 

This local law shall apply to any Person who individually or in concert with another Person, intends to 
undertake Construction Activity that will result in Concentrated Traffic on Town Highways. 

Section 5: Determination of Whether Proposed Use Constitutes Concentrated Traffic. 

A. Any Person identified under Section 4 of this local law shall, prior to undertaking 
Construction Activity that results in or may result in Concentrated Traffic to travel upon 
Town Highways, submit a haul route application form and project traffic worksheet to the 
Town Highway Superintendent in accordance with the forms and procedures set forth in the 
Program Manual. 

B. The Town Highway Superintendent shall review such application and worksheet in 
accordance with the Program Manual and the Technical Manual. Within no more than thirty 
(30) days after receipt of a complete haul route application and project traffic worksheet, the 
Town Highway Superintendent shall nodfy the applicant whether the use of Town Highways 
will result in Concentrated Traffic. 

(i) If the proposed use of Town Highways will not result in Concentrated 
Traffic, the remaining provisions of this local law shall not be applicable 
to the applicant. 

(ii) If the proposed use of Town Highways will result in Concentrated 

Traffic, the applicant must either (a) modify the intended haul route and 

certity to the Town that no traffic generated by the applicant's 



Construction Activity will travel over or upon a Town Highway so that 
such traffic will not constitute Concentrated Traffic or (b) comply with 
the provisions of Section 6 of this local law. 

Section 6: Requirements for Concentrated Traffic. 

If the Town Highway Superintendent determines that traffic generated by an applicanfs Construction 

Activity will result in Concentrated Traffic, the applicant shall be required to comply with the following 

provisions: 

A. The applicant shall be required to set forth a haul route declaration as set forth in the Program 

Manual. 

B. The Town's engineering consultant shall examine each segment ofthe proposed haul route in 

order to: 
(i) evaluate the Town Highways on the proposed haul route for design, structural, 

geometric, or health and safety deficiencies, as those deficiencies are defined 
more fully by the Program Manual; and 

(ii) esfimate the costs and procedures necessary to upgrade such Town Highways on 
the proposed haul route if the Town's engineering consultant determines that the 
Town Highways on the proposed haul route must be upgraded to accommodate 
the applicant's Concentrated Traffic; and 

(iii) if available, propose an altemate haul route if required due to design deficiencies 
or if desired by the applicant to minimize estimated upgrade or repair costs to the 
haul route. 

C. The Town's engineering consultant shall design or approve, in conjunction with the Town 
Highway Superintendent or the Town's Engineer, all structural, geometric, health and safety, and 
roadbed upgrades to Town Highways necessary to accommodate the applicant's Concentrated 
Traffic, which upgrades shall be made at the applicant's expense in accordance with the 
provisions of paragraph H of this Section 6. An applicant that has completed upgrades to Town 
Highways in accordance with this paragraph C will not be responsible for repairing Town 
Highways on the applicant's haul route provided that the applicant's actual traffic does not 
exceed the scope, volume, weight, or trips reported on the applicant's haul route declaration. 

D. The Town's engineering consultant shall conduct all pre-use testing and threshold evaluation of 
each segment of a haul route that is a Town Highway in accordance with the methods set forth in 
the Program Manual and the Technical Manual. 

E. If no upgrades have been required and/or made to the Town Highways on the proposed haul route 
and the Town's engineering consultant determines that the applicant's Concentrated Traffic is 
expected to cause damage to Town Highways, the Town's engineering consultant shall provide 



the Town Highway Superintendent and the applicant with an estimate of the cost to repair such 
damage. Prior to the use of any haul route segment on Town Highways, the applicant shall agree 
to make all such repairs at the applicant's expense in accordance with the provisions of paragraph 
H of this Secfion 6 (including the posting of appropriate security). If any haul route segment is 
on unpaved Town Highways, the Town Highway Superintendent may require, upon the 
recommendation ofthe Town's engineering consultant, that such Town Highways be subject to 
weekly monitoring and that any damage be repaired within five (5) days at the applicanfs 
expense in accordance with the provisions of paragraph H of this Section 6. 

F. The Town's engineering consultant shall conduct all post-use tesfing and damage assessment of 
each segment ofa haul route that is a Town Highway in accordance with the methods set forth in 
the Program Manual and the Technical Manual. The Town's engineering consultant shall provide 
an estimate ofthe cost of repairing any actual damage to Town Highways caused by the 
applicant's Concentrated Traffic. Upon receiving the estimate, the applicant shall make all such 
repairs at the applicant's expense in accordance with the provisions of paragraph H of this 
Section 6. Upon the safisfactory completion of the repairs and the approval ofsuch repairs by the 
Town Highway Superintendent, any unused security shall be returned to the applicant. 

G. Any security for performance and/or payment required under this local law shall be in an amount 
set by the Town Board upon the recommendation of the Town's engineering consultant. Any 
such security shall be provided pursuant to a written security agreement with the Town, approved 
by the Town Board and also approved by the Town Attorney as to form, sufficiency, and manner 
of execution. At the Town Board's discretion, the security may be in the form of (i) a 
performance or payment bond, as applicable, (ii) the deposit of funds with the Town, (iii) an 
irrevocable letter of credit from a bank authorized to do business in New York State, or (iv) other 
financial guarantee acceptable to the Town Board. 

H. An applicant shall be permitted to undertake upgrade or repair work only if the Town Highway 
Superintendent determines that the applicant, or a contractor hired by the applicant, has the 
capability and experience to make the necessary repairs or upgrades. All work shall be performed 
pursuant to an agreement in writing between the applicant and the Town, which shall require, 
among other things, the applicant or its contractor to (i) complete the work in a timely fashion, 
(ii) post security in accordance with the requirements of paragraph G of this Section 6, (iii) 
indemnify the Town against all liability stemming from the applicant's work, and (iv) provide 
the Town with satisfactory evidence of insurance as determined by the Town, including liability 
insurance naming the Town as additional insured. All repairs or upgrades to Town Highways 
shall be made in accordance with the specifications established by the Town Highway 
Superintendent and must be approved by the Town Highway Superintendent. In addition, the 
applicant shall comply with all applicable laws and regulafions, including without limitation the 
prevailing wage requirements of New York Labor Law. The applicant or its contractor shall 
obtain all governmental permits and approvals and obtain any private land rights that are 
necessary to make any required repairs or upgrades to Town Highways. If the applicant does not 
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wish to make such repairs or upgrades to Town Highways, or is determined by the Town 
Highway Superintendent not to have the necessary capability to make such repairs or upgrades, 
then the applicant shall agree in writing to pay the Town for the cost of such repairs or upgrades 
to Town Highways and post security in accordance with the requirements of paragraph G of this 
Section 6. 

I . The applicant shall pay the Town for all of the Town's reasonable costs, attorneys' fees, and 

expenses in implementing the requirements of this Section 6, including without limitation the fees 
ofthe Town's engineering consultant in conducfing all activities required hereunder and under 
the Program Manual and Technical Manual. The Town may in some cases provide the applicant 
with an estimate ofsuch costs, attorney's fees, and expenses, and the Town Board may require 
the applicant to place funds in escrow to cover such costs, attorneys' fees, and expenses before 
the Town incurs any such costs, fees and expenses. 

J. The applicant shall defend, indemnify, and hold the Town harmless from all losses resulting from 
injury or death of persons or damage to property arising from the applicant's upgrades and repairs 
to Town Highways. 

K. If an applicant disagrees with any decision by the Town Board, the Town Highway 
Superintendent, or the Town's engineering consultant in the administration of this local law, 
including without limitation the extent or method of a proposed highway upgrade or repair, any 
cost imposed upon the applicant, or an estimate of the amount of security to be held by the Town, 
and the applicant and the Town are unable to resolve their dispute through negotiation, the 
applicant may make a written request to the Town Board appealing such decision and requesting 
a public hearing at which the applicant shall have the right to appear and be heard. The Town 
Board shall issue a public notice of hearing and shall hold such public hearing not fewer than five 
(5) days nor more than forty-five (45) days after such request. The Town Board may reverse, 
modify, or affirm, wholly or partly, the decision appealed from and shall make such decision as in 
its opinion ought to have been made in the matter and, to that end, shall have all the powers ofthe 
board, official, or consultant from whose decision the appeal is taken. The Town Board shall 
issue a determinafion on the applicant's request within thirty (30) days ofthe public hearing. In 
view ofthe Town's obligation to provide its residents with safe and properly maintained 
highways, the Town Board's determinafion shall be final. 

In order to comply with the requirements of this Section 6, an applicant shall have the option of 

entering into a road use agreement with the Town. A sample form of road use agreement is on 

file at the Town Hall. The sample fonn road use agreement may be amended from time to time 

by resolufion ofthe Town Board, with any amended version replacing the prior version on file at 

the Town Hall. The applicant may ask to modify such form or propose a different form of road 

use agreement, but any such agreement must be in a form approved by the Town Board and also 

approved by the Town Attorney as to form, sufficiency, and manner of execution. 



Section 7: Updates to the Program Manual and the Technical Manual. 

From time to time, updates to the Program Manual and the Technical Manual may be published. The 
Town Board may from time to time update or replace any manual referenced in this local law by adopting 
a local law referencing such new or updated manual, and thereafter, the new or updated manual shall be 
binding on all Persons subject to this local law. 

Section 8: Application Fees. 

The Town Board may establish a schedule of fees relating to applicafions, approvals, inspections, and 
enforcement under this local law. 

Section 9: Enforcement and Penalties for Offenses. 

A. The Town Highway Superintendent, code enforcement officer, or law enforcement officials are 
hereby given the duty, power, and authonty to administer and enforce this local law. Any Person 
may file a complaint with the Town Highway Superintendent alleging a violation of this local 
law, and th^ Town Highway Superintendent shall investigate and report on such complaint. If 
reasonable evidence of a violation exists, the Town Highway Superintendent may issue a notice 
of violation, an appearance ticket, and an order to cease and desist to the Person or Persons 
alleged to have violated this local law. 

B. Any Person or Persons convicted of violafing any provision of this local law shall be subject to 
monetary civil penalties not exceeding $500 for a first violation; not less than $500 nor more than 
$800 for the second violation occurring within a period of five years; and not less than $800 nor 
more than $1,000 for the third or subsequent violation occurring within a period of five years. 
Each week that a violation continues uncorrected or is resumed shall constitute a separate 
additional violation. 

T 

C. The Justice Court of the Town shall have original and trial jurisdicfion over all nofices of 
violations and appearance tickets served charging violafions of this local law. For the purpose of 
conferring jurisdiction upon courts and judicial officers generally, violations of this local law 

I . - . ' ' 1 . . . 

shall be deemed misdemeanors, and for such purpose only, all provisions oflaw relating to 
misdemeanors shall apply to such violations. 

D. In addition to the penalties prescribed herein, if any use of Town Highways is made or threatened 
in violation of the New York Highway Law, the New York Vehicle & Traffic Law, or other local 
law or ordinance ofthe Town, the Town Highway Superintendent may, in the name of and on 
behalf of the Town, seek all remedies allowed pursuant to such laws or ordinances and may 
institute an action or proceeding to restrain or enjoin such unlawful use. 

E. In lieu of or in addifion to any fine or imprisonment, or both, imposed for a conviction ofa 
violafion of this local law, each such violafion may be subject to a civil penalty not to exceed 
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$10,000 to be recovered in an action or proceeding in a court of competent jurisdiction. Each 
week that a violation continues unconected or is resumed shall constitute a separate additional 
violafion. 

F. (1) In addition to any penalties or other remedies provided for or allowed herein, the Town 
Highway Superintendent shall have the right and authority to issue a stop-work order in order to 
halt any use of or work on one or more Town Highways that is determined by the Town Highway 
Superintendent to: 

a. pose an unreasonable risk to the safety, health, or general welfare of the public, without 
regard to whether such use of or work on Town Highways has been authorized pursuant 
to this local law or by a road use agreement, or 

b. pose a risk of imminent harm to Town Highways, without regard to whether such use of 
or work on Town Highways has been authorized pursuant to this local law or by a road 
use agreement, or 

c. be contrary to any applicable provision of this local law. 

(2) All stop-work orders shall be in writing, be dated and signed by the Town Highway 
Superintendent, state the reason or reasons for issuance, state with specificity the particular use of 
and/or work on Town Highways that must cease and the particular Town Highways for which the 
stop-work order is effective, and, where applicable, state the condifions that must be satisfied 
before the use of or work on such Town Highways shall be permitted to resume. 

(3) The Town Highway Superintendent shall cause the stop-work order, or a copy thereof, to be 
served personally or by certified mail on the following Persons, where applicable: 

a. the Person who has submitted a haul route declaration to the Town and whose use of or work 
on Town Highways is the subject of the stop-work order, and 

b. the Person who is a party to a road use agreement with the Town and whose use of or work 
on Town Highways is the subject of the stop-work order, and 

c. any identifiable contractor, subcontractor, construction superintendent, hauler, or any of their 
agents, or any other Person taking part or assisting in the use of or work on Town Highways 
that is the subject of the stop-work order. 

Notwithstanding the foregoing, the failure to serve any Person mentioned above shall not affect 
the validity or effecfiveness of the stop-work order. 

(4) Upon the issuance of a stop-work order, all Persons performing, taking part in, or assisting 
in the use of or work on Town Highways that is the subject of the stop-work order shall 
immediately cease all such use of or work on such Town Highways. The failure to comply with 
the terms and condifions ofa stop-work order issued hereunder shall constitute a violation of this 
local law. 
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(5) A stop-work order may be rescinded only by the Town Highway Superintendent upon 
receipt of evidence that the conditions or actions that lead to the issuance of the stop-work order 
have been abated or adequately addressed. 

Section 10: Time to Act. 

The time periods prescribed herein in which the Town Board, the Town Highway Superintendent, other 

Town official, or the Town's engineering consultant shall act are not of the essence and shall not be 

construed as imposing a limitation on the time to act. 

Section 11: Inconsistent Provisions and Repealer. 

In the event of any inconsistency between the provisions of this local law and the provisions ofthe 
Program Manual and the Technical Manual, the provisions of this local law shall control. All ordinances, 
local laws, and parts thereof inconsistent with this local law are hereby repealed. The provisions of this 
law shall supersede provisions of the Town of Maryland Local Law No. 1-2011, Wind Energy Systems, 
Section 1007 and Secfion 1007 Addendum that pertain to Road Use, Traffic, Permitting, Remediation of 
damage to roads and all subjects relafive to the use of Town roads in conjunction with their operations 
and activities. 

Section 12: Severability. 

If any part or provision of this local law or the applicafion thereto to any Person or circumstance shall be 
adjudged invalid by any court of competent jurisdiction, suchjudgment shall be confined in its operation 
to the part or provision or application directly involved in the controversy in which suchjudgment shall 
have been rendered and shall not affect or impair the validity of the remainder of this local law or the 
application thereof to other Persons or circumstances. 

Section 13: Effecfive Date. 

This local law shall take effect upon filing with the New York Secretary of State. 



AGREEMENT FOR ROAD USE, REPAIR, AND IMPROVEMl NTS 

This AGRIiEMENT FOR ROAD USE, REPAIR, AND IMPROVIMI ; M S mis Agreement") 
is made and entered into this [DATE] by the TOWN OF WORCESTHR ithe Town"), a 
municipal corporation with offices at [ADDRESS] and [DEVELOPr R]. a [TY;^! : OF ENTITY] 
with a mailing address at [ADDRESS] ("Developer"). The Town and DevclojK:! :ire sometimes 
referred to herein individually as a "Party" and collectively as the "lYirties". 

RECITALS 

1. The Town has adopted Local Law No. 1 ofthe Year 2012 (liie "[\oad i sc and 
Preservation Law"). 

2. Developer intends to undertake construction activity which is su! jcct i i!ie requirements 
of the Road Use and Preservation Law (the "Project"). 

3. The Town is responsible for the maintenance and repair of v ci tain roa is and highways 
within the Town. 

4. In connection with the Project, it may be necessary for Developer and its contractors, 
subcontractors or designees to: (a) frequently travel upon or transport hi avy equipment 
and materials over certain roads and highways in the Town \\ hid t nia\ ni certain cases be 
in excess of the design limits of such roads; (b) transport cC'lain mater als, such as 
concrete and gravel, on roads within the Town; and (c) widen certain nnds and make 
certain modifications and upgrades (both temporary and perniant nl) ti each roads to 
permit equipment and materials to pass. 

5. The Parties wish to enter into this Agreement to set forth the lernis ami conditions for the 
use, improvement, and repair of Town roads by Developer ni connects vn with the Project. 
NOW THEREFORE, in consideration of mutual promises and covenaiiLS contained 
herein and other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the Parties agree as follows: 



ARTICLE I 

USE OF HAUL ROUTES BY DEVEl a p f(' R 

Section M T T.e, nf Designated Roads by DeveloEer. In conne= : : n vi;h r . i'roject, 

the Town hereby acknowledges and agrees that Developer, its com: actor. a:u. subcontractors and 

each of their respective agents, officers, employees, representatives, and assums (collectively, the 

"Developer Parties") may use the portions ofthe roads and highw., vs lc cnt.v n and maintamed 

by the Town identified as haul routes by Developer on Appendix A .:iit;ic;»e:i ..creto (the "Haul 

Routes") subject to the terms and conditions of this Agreement ai ,; m .-c ,H i i ce with the most 

recent versions ofthe Delta Road Protection Program Manual (the 'P cgr.;: . 

Manual") and the Delta Road Protection Program Technical Manual (the " I : imical Manual"). 

Developer and the Developer Parties may not use any other Town roans or laaiways (roads not 

included as Haul Routes) in connection with the Project. 

Section 1.2 Responsibilities of Engineer and Developer's Dut\ to Pay tor rowiVs 

Reasonable Expenses. The Town shall retain an engineer (the "Engineer" ) \ : undertake surveys 

ofthe Haul Routes, to conduct pre-use testing and post-use testing o] Pie PPaa Routes, to prepare 

estimates ofthe cost of upgrades or improvements to Haul Router rieetrssar â  accommodate 

Project traffic and repairs fbr any damage to Haul Routes caused by Piojeci ~ arfic, and to 

perform such other tasks that the Town may designate to implemeia tiie Roaa use and 

Preservation Law.. Developer shall pay for all of the Town's reasonabk^ eos a; and expenses in 

implementing this Agreement including the fees of the Engineer ia er rineci • p. with the work to 

be performed pursuant to this Agreement. The Town shall provide Developer vitn an esfimate of 

such costs and expenses, and Developer shall place funds in escr̂ vr wjili tlu; [ own in an amount 

sufficient to cover such costs and expenses before the Town incurs anv sucii o>sts and expenses. 

Section 1.3 Evaluafion and Pre-Use Tesfing of Haul Routes. r)eveU)per aivul submit 

to the Town Highway Superintendent a Haul Route Declaration on a fonn supplied by the Town. 

The Haul Route Declarafion shall idenfify the Project location and ihe routes t!iat all material and 

equipment required fbr the Project shall be carried over to reach the Proieei ; lie Engineer shall 



undertake a public safety evaluation, structural evaluation, and a . r ouu a 

segment ofthe proposed Haul Route as provided in Chapter 3 of tia J roar 

The Engineer shall also pre-test each segment ofthe proposed PPva ivoire 

Chapter 3 ofthe Program Manual. The Engineer shall also conduei a aaoa 

analysis as provided in Chapter 3 of the Program Manual. If Dev ei' oner 

revise any Haul Routes, whether on the basis ofthe Engineer's e 

otherwise. Developer shall submit a revised Haul Route Declara 

evaluate the revised Haul Routes as provided herein. 

ica-

vruation of each 

: lanual. 

arovided in 

to 

I haul Routes or 

vineer shall 

. u a I iX] \ 'y 

t'-'vfa'a 

Tictural, Section 1.4 Upgrades to Haul Routes. If the Engineer determi n e; 

geometric, or roadbed upgrades are necessary to accommodate Proi 

a Technical Haul Route Evaluation Form, Developer shall have Pae 

Haul Route or ensuring that such necessary upgrades are comple at 

design, review, approval, and construction of any upgrades agreed 

completed as provided in Chapter 3 ofthe Program Manual and laade in acaaroance with the 

provisions of Section 2.4 hereof 

s documented on 

aher revising the 

; ar's expense. The 

er shall be 

Section 1.5 Use of Haul Routes. Upon the completion ofthe oapa* 

any necessary upgrades to the Haul Routes, Developer and Developer Paro 

to use the Haul Routes for Project traffic as provided in Chapter 3 oi the 

Manual. If the Engineer determines that Project traffic is likely to darrvigc a 

Haul Routes, Developer shall be required to post security to cover P c estrm 

such damage in an amount to be determined by the Engineer and n̂rvav -d a 

If Project traffic will travel over unpaved Town highways, the To vn i Iiaino' 

may require, upon the Engineer's recommendafion, that such Town hiuhv/avs 

weekly monitoring and that any damage be repaired within five (a ) days at : 

expense. Developer shall be responsible fbr keeping, at its sole cosi and cxp. 

Routes clean and firee fi-om rubbish and debris resulting from Projeoi traftic . 

ofthe Haul Routes. Materials and equipment of Developer or the Deveiopei 

be timely removed fi-om the Haul Routes when they are no longer reas nabS 

Project. Developer will also take reasonable steps to minimize fughn e î st 

minimize the transport ofsuch materials as mud or dirt to public so eetv. 

ia tion and 

aiall be permitted 

'•am 
: egment ofthe 

i cost of repairing 

Pie Town Board. 

Superintendent 

J be subject to 

• Developer's 

rare, the Haul 

) Developer's use 

Parties, if any, shall 

:iocessary to the 

5ao to mitigate or 

Post-Use Testing and Damage \<,̂ e<^^ry^ At the oomp eti ticas ofthe 



Project, the Engineer shall conduct post-use testing of all segments o 

provided in Chapter 3 ofthe Program Manual. Using the pre-use est 

testing data, the Engineer will make a determination of damages to 1 i 

(and any related appurtenances and improvements), if any, as a resui 

provided in Chapter 3 ofthe Project Manual. The Engineer will n ak 

repair altematives and estimated costs of repairs. If any segments of 

other developers subject to a separate road use agreement vvith tho 1 

provide an allocation analysis of the damage caused by the Devel op; 

The Town Highway Superintendent shall review the Engineer's reec 

appropriate repair altemative. 

me IP: 

an.. 

aul Roo 

jPro 
V - A. / - >, •- ' 

' • econ̂  

aPlul PX 

•an, P •: 

" and a', 

n. menri 

jute as 

use 

eiunents 

craffic as 

oiations for 

: are shared with 

ueer shall also 

aher developers, 

as and select an 

Section 1.7 Haul Route Repair. If Developer is found to be respoi r bie 1 (• 

10 damage to any segment of a Haul Route, Developer shall be respc nsia 

damage at its own expense or paying the Town for the cost of such r rrvurs 

made in accordance with the provisions of Section 2.4 hereof 

r nang such 

u repairs shall be 

ARTICLE II 

GENERAL TERMS AND CONDITIO 

Section 2.1 Designees. Either Party may at any fime provide writ tori nor-

other Party with the name and contact information of a person who sioiU sê  

primary point of contact between the Parties. A Party may change it- esign 

providing the other Party with written notice ofthe change and the e aoela e 

tne 

that Party's 

any time by 

of such change. 

Section 2.2 Cooperation in Good Faith: Resolution of Disputes. P-a pa }̂ 

communicate expeditiously and cooperate and negotiate in good taitii vits; i 

that must be agreed upon after the execution of this Agreement. IPD el̂ o-

decision by the Town Board, the Town Highway Superintendent, or a e P a. 

without limitation the extent or method of a proposed highway upgr a io oi r̂  

imposed upon Developer, or an estimate ofthe amount of security tu oc laOi 

4 

hall 

et to all matters 

agrees with any 

r, including 

any cost 

he Town, and 



the Parties are unable to resolve their dispute through negotiation, Dev-lop: 

request to the Town Board appealing such decision and requestin;̂  a iiubhc 

Developer shall have the right to appear and be heard. The Town Bo. rci she 

hearing not fewer than five (5) days nor more than forty-five (45;; da : aire 

Town Board may reverse, modify, or affirm, wholly or partly, the dc ision 

shall make such decision as in its opinion ought to have been made i . : he n 

Board shall issue a determination on Developer's request within liiirt 3i)) 

hearing. In view ofthe Town's obligation to provide its residents wh: 

maintained highways, the Town Board's detennination shall be tinal 

make a written 

I ' ! 

C I J C i 

at which 

' I such public 

request. The 

led from and 

. lhe Town 

^ f the public 

' properly 

Section 2.3 Emergency Action bv the Town. If the Town detei mi a 

interest of public health, safety, or welfare that an emergency condh v 

caused by Developer or Developer Parties and that a repair to a 1. owr: 

sooner than Developer is willing to agree to, the Tov/n may mak sir ; 

Developer for the costs incurred by the Town in connection with the r 

has given Developer twenty-four (24) hours advance written notiee ( P 

such repairs, or such advance written or oral notice as may be appro] r 

ofthe emergency. Developer shall pay such invoiced amounts for reas 

Town within thirty (30) days following receipt of the invoice; pro via a 

Developer disputes the invoice for such repairs, such dispute shall br i 

with the provisions of Section 2.2 hereof 

s tha 

! exo 

aii>h • 

, ropr 

:pair. 

the 3 

late i 

ars u 

P iio 

esoP 

, 1 

a has been 

oust be made 

invoice 

iJed the Town 

intent to make 

aipon the nature 

en by the 

. that if 

accordance 

Sectionn 2.4 Terms and Conditions of Repairs and Upgrades ol PP' 

Engineer determines that any repairs or upgrades to segment of} Piu 

because of Project traffic, Developer shall have the option of maPing 

its own subject to the terms set forth herein. Developer shall be porn 

work only if the Town Highway Superintendent determines that l )e\ 

by Developer, has the capability and experience to make the necessa 

work shall be performed pursuant to an addendum to this Agreement 

of work to be performed and which shall require Developer or its eoi 

work in a timely fashion (ii) provide security for performance anci/or 

reasonably satisfactory to the Town and in amounts deemed suffioiei 

i \0ute 

mch r; 

a led tu 

Poper. 

• repai 

Piat sia 

O'actoi 

payme 

r the 

necessary 

a or upgrade on 

ertake such 

contractor hired 

apgrades. All 

oecify the scope 

: complete the 

a a fbrm 

: Dy tha 3a wn, (iii) 



•w- a 

indemnify the Town against all liability stemming from the wor 

with satisfactory evidence of insurance as provided in Article V 

shall be made in accordance with the specifications established • \ t'le 

Superintendent and must be approved by the Town Highway Superniiend 

Developer shall comply with all applicable laws and regulations, aiao aii 

Tovm highways or Town property shall be subject to the prevaid ng v ago 

York Labor Law. Developer or its contractor shall obtain all go ona r ai î  

approvals and obtain any private land rights that are necessary î  

upgrades. If Developer does not wish to make such repairs or u 

Town Highway Superintendent not to have the necessary capab d i 

upgrades, then Developer shall agree in an addendum to this Agr 

cost ofsuch repairs or upgrades and shall post security in a fonii rea a nr b 

Town and in amounts deemed sufficient by the Town. If Devel(n3er tads t. 

pay for any repairs required hereunder, such failure shall be deem 

niaKa arr 

iO'raia.: 

f j . f i - - - \ t p * 

forth in Article VI hereof and the Town shall have such remedio as a '"o sa 

de the Town 

irs or upgrades 

epiway 

addition, 

erformed on 

cments of New 

ads and 

a red repairs or 

• ermined by the 

n repairs or 

iie Town for the 

afactory to the 

:y complete or 

Default as set 

P̂  therein. 

Section 2.5 Expiration of this Agreement. After the completi 

upon the Town Highway Superintendenf s determination that all repni? s oi 

satisfactorily completed, this Agreement shall expire and Develonei 

obUgations herein except for those that expressly survive the exr iraa (.: 

Agreement. 
1 or 

, and 

des have been 

;ased from all 

aation of this 

ARTICLE III 

COVENANTS OF PARTIES 

The Parties' engineering responsibilities shall be carried out in aceor, anc 

accepted engineering practices, and construction responsibility sl all i 

with sound construction practices. The Parties shall require from lie ; e 

contractors and subcontractors no less a standard of engineering ;id ; ( r.str 

Parties shall perforin and complete all repairs, upgrades, modifications anc 

C '-"^ V 

^nerally 

it in accordance 

eonstruction 

practice. The 

>vements 



hereunder in a good and workmanlike manner. 

ARTICLE IV 

INDEMNIFICATION; LIMITATION 01 

Section 4.1 Indemnification. 

(a) Except to the extent caused by the (i) gross negligenea (o 3 

willfiil misconduct of or by the Town or its officers, agents, emp ay r 

Developer agrees that it wil l defend, indemnify, and hold harmless a c 

employees (the "Indemnified Parties") from and against any and 31 ra 

administrafive proceedings, damages, claims, demands, judgmeno , a s 

fees, including reasonable attorney's fees (collectively, "Losses" 'O: rc 

death of persons or damage to property arising directly or indireoPy ; 

omissions of Developer or its officers, agents, emjiloyees or sub un . 

the Project or the perfbrmance of any upgrades or repairs to Tov a laps 

or (B) breach or default of this Agreement by Developer. In the er eo : 

suit or proceeding to which the Indemnified Parties are entitled t « ha -

instituted by any third party, the Town shall promptly notify Devpk)] o 

Developer with a copy ofthe written documents presented by su 3 3 a 

itractors, 

: its officers and 

)ns. 

xpenses and 

(A) injury or 

as, errors or 

nnection with 

• own property; 

rtion, demand, 

hereunder is 

t and provide 

or 

(b) Developer wil l have the right to control the defense c ara 

will have the right to settle such actions or claims on such terms as 13 p 

reasonable so long as such defense and/or settlement (i) provider 

indemnificafion of the Indemnified Parties and (ii) does not crea i 

obligation on the part of the Indemnified Parties that is not paid . 

Developer, The Indemnified Parties shall have the right to retain 

separate legal counsel from Developer's legal counsel, subject to 

legal counsel, the scope of services contemplated to be provided 

counsel, and the billing rates of and charged for services bv the I 

er 01 ODO; 

\ u C 

' •riei.sKii.ev 

as or claims and 

y deem 

-r 
r other 

toll by 

sxpense, 

roval of such 

ed Parties' legal 

es' legal 
7 



counsel. If Developer is not named as a party in any action or pr(> e 

Indemnified Party, and Developer requests the right to intervene 

consents thereto. 

(c) Without limiting the foregoing, Developer agrees to de r< 

and hold harmless the Indenmified Parties for Losses in coiinectn n 

commenced against the Indemnified Parties by reason ofthe ro\' v 

Agreement, including but not limited to any litigation conuncace ' 

entity relating to the payments to be made by Developer to th.c 1 ^ v 

claim, action, demand, suit or proceeding is instituted against an In 

party challenging the exercise of the Town's municipal powers o ( 

the Project, pursuant to which such Indemnified Party is enthled e 

Town shall promptly notify Developer in writing and provide D-e ^ 

written documents presented by such third party, and the provisien 

shall apply. 

J V 

• ia! ({• 

oO:ar 

d<aaaoif^o 

^opiaUc'^-

i's' • :'idca' 

ad against an 

V wn hereby 

ition 

this 

*̂  vn by any 

\ n the event a 

ty by any third 

ronnection with 

vi hereunder, the 

a)py ofsuch 

, I (b) hereof 

Section 4.2 Limitation of Liability. The Developer waives aP ss 

fbr any consequential, incidental, indirect, special, exemplary, oi gii 

without limitation, loss of actual or anticipated profits, revenues, or r rodnai 

shutdown or non-operation; increased expense of operation, borr a 

or productivity; or increased cost of capital); and, regardless of vriyp 

of breach of contract or warranty, tort, product liability, indemni ' -

forth in this Section 5.1), contribution, strict liability, or other leg a 

Li > 

\\Q T o w n 

ras (including, 

)v reason of 

ai ng; loss of use 

i claim arises out 

indemnity set 

Section 4.3 Survival. The provisions of this Article IV shall sa r a a Pit 

earlier temiination of this Agreement and continue until the later o i i w ho 

months after the expiration ofthe applicable statute of limitation ai r r c 

suit, or proceeding to which the Indemnified Parties are entitled • or ^ ̂  as 

(ii) in the event that a claim, action, demand, suit, or proceeding 

Indemnified Party, the date that a final judicial or administrative a to 

such claim, acfion, demand, suit, or proceeding becomes binding a i : 

subjectto appeal. 

tion or 

at is six (6) 

tion, demand, 

I hereunder or 

•t an 

settlement of 

reto and is not 

8 



ARTICLE V 

INSURANCE 

Section 5.1 Required Insurance. If Developer or Developer 1 a 

repairs to Town highways or Town property, the party perforniaii 

all times while performing such work maintain in full force and 

protect Developer or Developer Parties from claims set fortii be a 

of Developer's or Developer Parties' operations or completec! op â  

Developer or Developer Parties may be legally liable, whether OMO. 

Developer or Developer Parties or by a subcontractor or by anyi i i 

employed by any of them, or by anyone for whose acts any of tP a , 

any upgrades or 

shall at 

aarance as will 

)Ut of or as a resuh 

sr which 

: be by the 

mdirectly 

(a) claims under worker's compensation, disability benefit, r n 

benefit acts that are applicable to the work to be perfomra 

r employee 

(b) claims for damages because of bodily injury or death ol ar rsĉ a 

(c) claims for damages insured by usual personal injury HaP 1 

7 

(d) claims for damages because of injury to or destruction ô  g : ar3 ie M nal 

property, including loss of use therefrom; 

(e) claims for bodily injury, death of a person, or property dam a a an a n t 

of ownership, maintenance, or use of a motor vehicle: 

(f) claims for bodily injury or property damage arising out o r 

operations; 

(g) claims involving contractual liability insurance applicabi. 

indemnification obligations in this Agreement; and 
eCiO 



(h) claims for remedial costs, bodily injury, and property da n 

ofthe presence or discharge of pollutants, which in uirn a 

Developer Parties' operations and completed operatic ins i 

^ III 

)eveloper's or 

Section 5.2 Specific Insurance Requirements. The insurancr 

hereof shall in all cases be purchased from an insurer authorized-

State and bearing A.M. Best financial strength ratings of "A -" • 

commercial liability coverage (including without limitation all 

pollution legal liability, and automobile liability) (i) shall have 

per occurrence and in the aggregate; (ii) shall name the Tovjii a 

and non-contributing basis for claims arising in whole or in par 

Developer Parties' operations and completed operations, wl etia 

acmally or allegedly negligent and whether or not any such claa 

employee of any other insured or additional insured under said 

severability of interest; and (iv) shall state that the Town is ent 3 

omissions of Developer or Developer Parties even though the i 

insured. Certificates of insurance acceptable to the Town, vsith . 

endorsements attached, shall be filed with the Town prior to cio 

thereafter upon renewal or replacement of each required poHcv 

and the insurance policies required by this Article V shall conta 

afforded under the policies will not be materially changed, can a 

least 30 days' prior written notice has been given to the Town, i 

Town shall have the right to examine any policy of insurance re 

hereunder, If Developer or Developer Parties should fail to pur 

insurance required under this Article V, the Town shall be entio 

from such failure, in addition to all other rights and remedies, o 

obtained insurance to cover the same risks. 

0 5 

; th S 

> e: 

xtion 5.1 

s in New York 

r better. The 

•neral liability, 

ass than $2 million 

sured, on a primary 

cdoper's or 

awn is itself 

dily injury to the 

all provide for the 

for acts and 

or r s c as can additional 

additional insured 

of any work and 

Fhese certificates 

that coverages 

ed to expire unfil at 

le notice, the 

laintained 

ain any ofthe 

all damages arising 

n has itself 
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ARTICLE VI 

DEFAULT AND REMEDl 

Section 6.1 Events of Default. The occurrence and contmua 

grace period of anyone or more ofthe following shall consutui 

y applicable cure or 

Default" hereunder: 

(a) Developer shall fail to make any payment due undc i 

and such failure shall continue for a period of fifteen (15) days 

however, that if Developer timely disputes any amounts due, sa i 

as of thirty (30) days after the date that such dispute is final ; y r . 

Parties, (ii) a final determination by the Town Board in accord . 

(iii) a final and binding determination by a court having jurasdi v a 

lis Agreement 

e date; provided, 

ioll be deemed due 

agreement of the 

on 2.2 hereof, or 

(b) Developer shall fail to increase the amount of, o! ror 

benefit ofthe Town, whether provided under the terms of any Sh 

and such failure shall continue for a period often (10) days Ibli 

of such failure; or 

i • e i r 

arity for the 

rient or otherwise, 

:iotice by the Town 

(c) Developer fails to properly perform or complete an} a a 
r 

Developer Parties have agreed to complete and such failure shaP 

following written notice by the Town ofsuch failure. Anything 

the time for cure of (i) any Event of Defauh may be extended : s 

Parties, and (ii) any non-monetary Event of Defauh shall be exa s: 

long as Developer has commenced efforts to cure within such t3 e 

pursued such efforts with due diligence. 

Section 6.2 Town Remedies. If an Event of Defauh has oeco or 

expiration of any applicable cure or grace period provided io Sc a 

ir. 

aair it or 

fifteen (15) days 

y notwithstanding, 

ement ofthe 

isonable period so 

ure period and 

ioe and the 

(a) with respect to any monetary Event of Default the 

11 
upon any 



security provided therefore and any late payments shall accrue 

month or the highest rate permitted by law; or 

a,reater of 1.5% per 

(b) with respect to any Event of Defauh involving P iO Po; 

Developer Parties to carry out any work, the Town may at i3s d 

upon any security for the completion ofsuch work, or (ii) carroo: 

own or through contractors hired by the Town and charge 1 er n 

connection therewith; or 

oper or 
I l-S (i) draw or call 

0 such work on its 

r asts and expenses in 

(c) the Town may commence an action at law or in rxga 

relief as it deems appropriate or expedient; or 

saan remedy or 

(d) the Town may issue a stop-work order or impose 

under applicable law. 

ines available 

No remedy conferred upon or reserved to the Town under tbas 

be exclusive of any other remedy under this Agreement or i y lo 

cumulative and shall be in addition to every other remedy g ve 

hereafter existing at law or in equity or by statute. No delay or c 

any right or power accruing upon any Event of Default shali ina 

be construed to be a waiver of any Event of Default or any a cq 

power and remedy given to the Town under this Agreement mee 

as often as may be deemed expedient by the Town. 

Section 6.3 Attomev's Fees. In the event that the Town emp! 

other expenses to enforce the terms of this Agreement or con 

to the extern permitted by law, Developer shall pay all costs of 

payments due from Developer or in performing any work requn 

reasonable attorneys' fees and expenses. 

1. 

! T j 

itended to 

It each shall be 

rcement now or 

h Pown to exercise 

or power or shall 

a h m, and every 

s a from time to time 

)r incurs 

i default hereunder, 

a taining any 

} er, including 
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ARTICLE VII 

FORCE MAJEURE EV "'r \ 

Section 7.1 Force Majeure Event Defined. A 'Torce Ma .y I I I 

of God; strikes, lockouts, or other industrial disturbances; aots 

terrorism; insurrections; riots; civil disturbances; epidemics: P 

floods; washouts; droughts or other weather'-̂ related events 

and people; explosions; partial or entire failure of utilities; 

or transportation; or any other similar or different cause nor roa ^ 

Developer or Developer Parties. 

a.r 

! S 

r •• 

"1 • j 

mean acts 

my; war; 

asters of all kinds; 

r of government 

, material, supplies 

1 the control of the 

Section 7,2 Applicability of Force Majeure Event. Devr So 

liable for any delay or failure in its perfbrmance under this \a 

perfonnance is prevented or delayed due to a Force Majeure 1 

^ n breach or 

1 s extent such 

a V that: 

(a) Developer gives the Town written notice within fortv 

commencement of the Force Majeure Event, with d aaP 

calendar days after the commencement ofthe Force 34 a 

particulars ofthe occurrence ofthe Force Majeure Irv ea 

be of no greater scope and of no longer duration than is 

Majeure Event; 

0 SS of the 

n d within seven (7) 

1 other describing the 

performance will 

a { by the Force 

(b) Developer proceeds with commercially reasonable mP 

circumstances preventing or delaying perfbrmance and 

Town during the period that performance is delayed or 

and to be taken to remedy the consequences ofthe Pore 

such actions and the expected date by which perfor 

the Force Majeure Event; and 

a the events or 

written report to the 

ribing actions taken 

at, the schedule for 

er be affected by 

13 



ARTICLE VIII 

REPRESENTATIONS AND W A I s. r< 

Section 8.1 Town Representations and Wan'anties. 

(a) Existence and Good Standing. The Town validly ex s": 

standing under the haws of the State of New York. 

ibdivision in good 

(b) Approval and Authorization. The Town has full porr o: 

Agreement and to fully perform all of hs duties and r oi 

duly authorized the execution and delivery of this Agra 

perfbrmance ofa 11 of its duties and obligations contaaa 

permitted by applicable law, this Agreement constit roa 

obligation ofthe Town, enforceable in accordance vsô  

1 ' ) enter into this 

a der. The Town has 

1 own s 

m the extent 

gaily binding 

(c) All Statements True. No statement, information, reproai 

contained in this Agreement or fumished by or on b aas 

the transactions contemplated herein contains any uatra 

omits to state a material fact necessary in order to n aPa 

misleading. 

a 

a'̂  rantv ofthe Town 

m connection with 

I a material fact or 

antained herein not 

Section 8.2 Developer Representations and Warranties. 

(a) Existence and Good Standing. Developer is a 

good standing under the laws of the State of 

stablished and in 

(b) Approval and Authorization. Developer has full pt eve 

Agreement and to fully perform all of its duties an( u e 

duly authorized to execute and deliver this Agreem :n i 

obligations contained herein, and, to the extent per nan 

Agreement constitutes a valid and legally binding 

i M 1 

to enter into this 

nder. Developer is 

11 of its duties and 

le law, this 

loper, enforceable 

14 



in accordance with its terms. 

(c) All Statements True. No statement, information, rer-

Developer contained in this Agreement or flirnisheh eey 

connection with the transactions contemplated hereon c 

of a material fact or omits to state a material fact n-c es' 

statement contained herein not misleading. 

arranty of 

af Developer in 

Oerue statements 

a make a 

ARTICLE IX 

MISCELLANEOUS PRO\ 

Section 9.1 Governing Law. This Agreement shall be go ra 

enfbrced in accordance with, the laws ofthe State of New 'ork 

laws provisions in such state. 

aa>trued and 

rd to the conflict of 

Section 9.2 Entire Agreement and Amendments. All Apj-ai ci 

Agreement are incorporated into and form a part of this Agi earra 

all Appendices) shall constitute the complete and entire agree ac ; 

supersedes all prior and contemporaneous agreements and o ^ g-

respect to the subject matter hereof. This Agreement may b . a; 

agreement signed by all of the Patties. 

10 this 

aement (including 

V- Parties and 

u or written, with 

a wiitten 

Section 9.3 Binding Effect. This Agreement shall inure t- 3ae 

the Parties and their respective successors and assigns. 

d be binding upon 

Section 9.4 Notices. All notices, requests, demands, and aiiê  

be in writing and shall be deemed to have been duly given a a t a 

fax (with appropriate acknowledgement of receipt); (b) three ^; 

mailed by certified mail, postage prepaid, return receipt reqias aps 

after having been sent for delivery on the next business day, Para 

recognized overnight courier, in each case to the receiving P a or r 

15 

11 i 

aon hereunder shall 

hiivered by hand or 

s after having been 

axt business day 

by a nationally 

> set forth below or 



at such other address as any Party may specify by written n̂  3 as • a ; arty sent m the 

manner set forth herein. 

(a) If to Developer: 

Contact Person: 

Tel.: 

Fax: 

E-mail: 

With a copy to: 

[Name and titie of copied person] 

Tel.: 

Fax: 

E-mail: 

(b) If to the Town: 

Attn: Supervisor 

Tela 

Fax: 

E-mail: 

With a copy to: 

[Town Attomey] 

Tel.: 

Fax: 

E-mail: 

And (if applicable for the project) a copy to: 

[Town and/or County Road Preservation Progrcam Coordir a )r 

Tel: 

Fax: 

E-mail 

16 



Section 9.5 Exercise of Rights and Waiver. The failure o 

right under this Agreement, or to insist upon the strict perfo 

thereof, shall not be construed to be a waiver or relinquishno 

Party's failure to insist upon strict performance or any time 

conditions shall remain in full force and effect. 

I t 1 

t '. 

reise any 

m or condition 

at the time of such 

such terms and 

Section 9.6 Independent Contractor; Relation ofthe Paro r >. 

under this Agreement shall be that of an independent contr or r; 

accordance with such status. Developer and its officers, ag s, r 

servants shall at all times during the term of this Agreemer' or a 

consistent with such status and by reason of this Agreemer ' :hp a -

nor claim to be acting in the capacity of officers, employee s. ag ai 

ofthe Town. As an independent contractor, Developer shad ae a-

providing to its employees all statutory coverage for work 

disability or other coverage required by law. 

P̂eveloper 

(•̂ f an agent. In 

ooresentatives, and 

pees in a manner 

id themselves out as, 

r:aatives, or servants 

onsibility for 

p unemployment. 

Section 9.7 Severability. In the event that any clause, 

Agreement shall, for any reason, be deemed invalid or mio 

provisions shall not be affected, impaired, or invalidated a 

V l o 

or 

i> in this 

arnaining clauses and 

a mil force and effect. 

Section 9.8, Readings and Construction. The Article ar 

Agreement are inserted for convenience of reference onh 

define, limit, or be used in construing the text ofthe Agrc 

singular words in the Agreement shall be construed to inc 

gender shall be construed to include the masculine and fe; 

Notwithstanding the fact that this Agreement has been pr 

Parties confirm that they and their respective counsel ha\ 

Agreement as-thejoint agreement and understanding oft 

construed as a whole and any presumption that ambiguiti 

drafting party shall not apply. 

r̂ oe 

P:de 

omi 

ssaio 

'e\ 

P;-

a • a I 

r̂ : in this 

•/av effect, modify, 

: context requires, all 

and ail words of neuter 

>uch words. 

the Parties, all ofthe 

tiated and adopted this 

greement is to be 

ed against the primary 

Section 9.9 Counterparts, This Agreement may be ex̂  ; pv:> 
• I I v.. 

17 
counterparts, 



each of which shall be deemed an original, but a.ll of which t 

same Agreement. 

Section 9.10 NoJl i i rdPamLBene^^ No provisions cn 

way inure to the benefit of any person or third party so as to 

party as a third-party beneficiary under this Agreement, or. 

this Agreement or otherwise give rise to any cause of actioi 

Section 9.11 Ownersh i i iMSu^^ 

the contrary contained herein, this Agreement does not cree 

easement or any ownership rights of any nature whatsoever 

rights-of-way. 

Section 9.12 Consents to he Reasonable. Any consent, p( r 

judgment, satisfaction, determination, or approvals require ; 

consultant or inspector under this Agreement shall not be e 

delayed, except as may be specifically provided otherwise . 

Section 9.13 Safetv. Developer and the Developer Partie 

a safe manner and shall obey all safety requirements that; 

and shall comply with all State and federal safety regulati' . 

While work is being done on any of the public roads in ti 

Developer, Developer shall establish work zones with apj f 

public of the existence ofthe construction zone and provna 

assure safe passage through said construction zone. Devei-

control on the Haul Routes when such highways are blocP̂  
. . I 

I 

Developer Parties under this Agreement. All traffic contn 

shall be approved by the Town Highway Superintendent. 

^utute one andthe 

Ul. 

nl 

at 

11 

r( 

ry cs 

T ca . e^ 

1 • • r ; 
A. V , . A 

'Oraa.v.: 

er 

ala 

aiall in any 

s. h person or third 

a of the terms of 

a a Party hereto. 

anything to 

, eloper any 

Sl property or pubhc 

aaon, 

r any Party's 

â yld, conditioned, or 

' 1 work hereunder in 

0 from time to time, 

Pe work being done, 

behalf of 

warning the traveling 

control as to 

c provide traffic 

rs by Developer or the 

i on Town highways 

Section 9.14 Excess Material. Developer and the Deveb r rr 

with any upgrades or repairs to be made hereunder, there :a ay 

are no longer necessary (the "Excess Materials"). Develoi ̂  

18 
â  

a 

hat m connection 

terials removed that 

ore such materials and 



stockpile them for use by the Town if requested by the Tow r 

Town Highway Superintendent shall designate the place on 1 

Materials will be stored. 

1 . 1 . ) . . . i îtendent. The 

which the Excess 

Section 9.15 Rights of Termination. Developer may termi sh a 

thirty (30) days notice to the Town if and only i f (a) Develo] - r t a 

and (b) all obligations of Developer under this Agreement a "; a. 

been satisfactorily met. 

Upon 

oleted the Project 

ai termination have 

Section 9.16 Transfer of Project. 

(a) Except as provided in subsections 9.16(b), 9.16(c) ar 3̂ 

Party may assign, transfer, or encumber this Agreen s i . 

interests drV obligations under this Agreement withoa •} 

other Party. 

no 
f its rights, 

: approval of the 

(b) In the event that Developer proposes to sell, lease, a go 

ownership to a third party (collectivepa "Transferee oi 

no approval by the Town is required, provided: 

0 transfer 

aid this Agreement, 

(i) Developer shall be in compliance wi as 

Agreement, and no Event of Default ou 

continuing; 

OiS of this 

a ] and be 

(ii) Developer shall notify the Town in \r atia p. 

prior to any sale, lease, assignment, s . trsps 

writing that the Transteree has notic i. pi 

Agreement and the duties and oblige ur a 

arty (30) days 

ra to the Town in 

^̂ dges, this 

ar hereunder; and 

(iii) The Transferee shall agree in 'writin 

Agreement and any other agreemeni 
erms of this 

ss, 
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(c) In the event of any such sale, lease, tr;uisfer or assignr 

"AssignmenC) of all of Developer's rignts interest an. 

to aTransferee, Developer shall be reheised of aU of e 

after the effective date of any such .Assignment. 

(d) Developer may, without approval of l ite i'own, pledse 

interest in, or otherwise collaterally assign this Agree 

interests and obligations under this Agreement to an; 

Proiect as security for Developer under the financing 

agent for the benefit of any financing parties) (a "Per 

provided that such pledge, mortgage, grant of a secui 

assignment does not materially diminish or impair th. 

Agreement. In connection with any sv.ch collateral ee 

Assignee, the Town shall cooperate vjiih Developer 

Assignee to execute and deliver a consent agreemenj 

requested by Developer or the Permitted Collateral 

.' i. 

f ' e 

cr this Agreement 

under from and 

: a a security 

3 of its rights, 

^ mancing for the 

. ading a trustee or 

. .assignee"), 

o ̂ er collateral 

a a rsuant to this 

rmitted Collateral 

' iPollateral 

Ticate as reasonably 

(e) Developer shall reimburse the Town P)r its reasona 

reasonable attomey's fees, in connection with the T 

including 

ar Assignment. 

Section 9.17 Jurisdiction and Venue. Each Party hereby a 

legal action or proceeding against it, under, arising out of, < ^ 

Agreement or an7otiier agreement, document, or instrumcc 

connection with this Agreement shall be brought only in a 

jurisdiction in the State of New York and Corrnty of Otsegc 

delivery of this Agreement, expressly and irre vocably conse 

jurisdiction of any such courts in any such action or procee 

irrevocably waives any claim or defense in any action or p-

personal jurisdiction, improper venue; foruna non convenier 

'1 

IT" 

a Us that any 

•elating to this 

a r executed in 

sairt of competent 

riie execution and 

: 0 ) the personal 

xpressly and 

' any alleged lack of 

basis. 
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IN WITNESS WHEREOF, the Parties have caused the' . euvo resentatives to 
execute this Agreement as of the date above wrhten. 

TOWN 

Bv 
\ T 

Name; 
rule; Town Si 

DEVELOPER r'SSI' o :S.E PERSON 

liv; 
J — 

Name; 
•Title; 

21 



V 

Appendix A 
Haul Routes 

[the remainder of this page is intentionr Pit r 
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5. rCity local law concerning Charter revish)n propos d >y peUtlon.) 

1 hereby cerlify lhal the local law annexed hereto, designaled as local law No. 
ofihe Cily of having seen submitted a - n ercr 
scclion (36)(37) ofthe Municipal Home Rule Law, and having received the mra 
qualified electors ofsuch cily voting thereon al the (specia i)(gcneral) elccti n aki >. 
became operalive. 

of 20 
â uant lo lhc provisions of 
c! a ina jorily of the 

20---., 

6. (County local law concerning adopUon of Charter.) 

I hereby cerlify that the local law annexed herelo, designatea as local law h o. 
of lhe Counly of Slale of New or , luw 
al lhe General Election of November 20 --, pursuani lo su iivis 
Municipal Home Rule Law, and having received lhe aflirniativc vole ofa i lai ity < 
ics of said county as a unit and a majonty ofthe qualified c*cclors ofthe to la oi sr 
voling al said general eieciion, became operalive. 

- of 20 
c 1 .submilted lo the electors 
> o i\o 7 of section 33 of the 
(p aillied electors of lhe cil-
s Iv considered as a unit 

(If any other authorized form of final adoption has been f ollowed, please p ovlc 

I furlher cerlify lhal I have compared the preceding local l iw wilh the ongi aii on P̂ 
is a correct transcnpt iherefrom and ofihe whole ofsuch oaginal local law ai P wa 
dicated in paragraph - I — , above. 

clerkof the ( f̂ uiUy legislative bod-g (T-IH-, 'VOW 
v.,.^r ofiicer dtgsignated by local legis!; tivr ody 

)roprlate certlllcation.) 

St ; i^ificc and dial the same 
! ai!optcd ill the manner in 

(Sea!) Date: March 2 7 . 20 1 2 

(Certification to be executed by County Attorney, Corporation Counscg own 
other authorized attorney of locality.) 

Village AUorney or 

SJATEOF NEWYORK 

COUNTY OF 
OTSEGO 

I , the undersigned, hereby cerlify that the foregoing looji^ijp 
have been had or taken for lhe enaelmenl of lhe loca 

c h;U alTpT))per proceedings 

WORCESTER TOWN ATTORNEY 
Title 

Town 
0 

W o r c e s t e r 

Da le: March 27^ 2012 


